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PEEEACE TO.THE'.NEW EDITION. 


Since the enactment of Act XI. of 1861 which abolished 
the offices of Hindu Law Officers, a complete work on Hindu 
Law Books has become indispensably necessary for the 
administration of justice. 

Lj, Section lo, Regulation IV. 1793, re-enacted for Benares 
and the Upper Provinces by Regulation VIII. of 1795, 

§ 3, and Regulation III. of 1S03, § 16, it is provided, that 
m suits regarding succession, -'nheritance, marriage, and 
caste, and all religious usages and institutions, the Hindu 
law with regard to Hindus, is to be considered as the 
general rules by which the Judges are to form their decisions. 

In all other questions the Courts of Justice are required 
to guide themselves by the principles of justice, equity, and 
good conscience. Thus although iu questions of Contract, 

Evidence, &c. a Court of Justice in the Mofussil is not bound 
to administer the original-laws of the people of the country, 
yet in the adjudication „ tters iu which those laws havo 
. bcoa laul down b y the Legislature as binding, questions not 
^infrequently arise in which an examination of the provisions 
to i'c found iu those systems of Jurisprudeuee on other sub¬ 
jects, viz. Contract, Evidence, &c. becomes essentially necessary 
for arriving at a sound and correct decision, j?/ the Charter 
constituting the old Supreme Court, iu cases of Content 
arising between parties professing Hindu and Mahomedau 
faiths respectively, the Hindu and Mahomedau Laws on 
those subjects arc enjoined to be administered, and the High ' ' 

Court in its original jurisdiction iu those cases has still to 
decide in accordance with the provisions of thoso laws, 
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Although iu 1S10 Mr. HE? T. Colebroobe published a 
translation of that portion of the Mildcshard which relates 
to the laws of Partition and Inheritance, and the portion relat¬ 
ing to the Administration of Justice has been subsequently 
translated and published by Sir W. II. Macnaghten, yet 
the want of a complete Mitacshard is deeply felt by the legal 
profession. To supply this want partially, the Editor has 
undertaken the publication of this work, which contains the 
parts of the Mildcshard already translated by Messrs. Cole- 
brooke and Macnaghten, and the Chapters on Loans, &c. 
which have been translated by the Editor himself. In 
both Mr. Colebroobe and Sir TV. H. Macnaghten’s trans¬ 
lations, the original texts of Ydjnyawalcya, and the Com¬ 
mentaries of YijnydnSshwara , the author of the Mildcshard, 
arc not distinguished. This causes great inconvenience. The 
plan followed in the Sanscrit Edition of the Mildcshard pub¬ 
lished in 1829 under the authority of the Committee of Public 
Instruction, distinguishing the original texts from the anno¬ 
tation of the Commentator by using different types, has been 
adopted in this edition. The original Mildcshard is not divided 
into Chapters and Sections. Mr. Colebroobe, for facility of 
reference and perspicuity of arrangement divided his work 
into Chapters and Sections according to the subjects. The 
same arrangement is also adopted in this edition, with the 
view that the old references used in several Hindu Law 
treatises might also be applicable. 

The Editor believes tbrA 'the present Edition of the Mildc¬ 
shard with na. Appendix containing a general Synopsis on 
Inheritance, the important Rulings of Her Majesty’s Privy 
Council, and those of the Sudder and High Courts of the dif¬ 
ferent Presidencies, and a Chart of the Sapindas, Samdnddacas, 
and Bmdhoos, who are entitled to succeed together with their 
order of succession, will be of material service to the Bench 
and. Bar and the public in general. 
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PBEFACE BY COLEBEOOKE 


TO HIS EDITION OE THE 

DAYA BHAGA AND THE MITACSHAEA. 

1810 , 

No bianch of jurisprudence is more important than the law 
of successions or inheritance ; as it constitutes that part of 
any nat onal system of laws, which is the most peculiar and 
distinct, and which is of most frequent use and extensive 
application. 

In the law of contracts, the rules of decision, observed in 
the jurisprudence of different countries, are in general dictated 
by reason and good sense; and rise naturally, though not 
always obviously, from the plain maxims of equity and right. 

As to the criminal law, mankind are in general agreed in 
regard to the nature of crimes : and, although some diversity 
necessarily result from the exigencies of different states of 
society, leading to considerable variation in the catalogue of 
offences, and in the scale of relative guilt and consequent 
punishment ; yet the fundamental principles are unaltered, 
and may perhaps be equally traced in every known scheme 
of exemplary and retributive justice. 

But the rules of succession to property, being in their nature 
arbitrary, are in all systems of law merely conventional. Admit¬ 
ting even that the succession of the offspring to the parent is 
so obvious as almost to'present a natural and universal law ; 
yet this very first rule is so variously modified by the usages 
of different nations, that its application at least must bo ac¬ 
knowledged to be founded on consent rather than on reason¬ 
ing. In the laws of one people the rights of primo¬ 
geniture are established j in those of another the equal 
succession of all the male offspring prevails ; while the rest 
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allow the participation of the female with the male issue, 
some in equal, other in unequal proportions. Succession by 
right of representation, and the claim of descendants to in¬ 
herit in the order of jiroximity, have been respectively es¬ 
tablished in various nations, according to the degree of 
favour, with which they have viewed those opposite preten¬ 
sions. Proceeding from linear to collateral succession, the 
diversity of laws prevailing among different nations, is yet 
greater, and still more forcibly argues the arbitrariness of the 
rules. Nor is it indeed practicable to reduce the rules of 
succession as actually established in any existing body of law, 
to a general or leading principle, unless by the assumption 
of some maxim not necessarily nor naturally connected with 
the canons of inheritance. 

In proportion then, as the law of successions is arbitrary 
and irreducible to fixed and general principles, it is complex 
and intricate in its provisions ; and requires, on the part of 
those entrusted with the administration of justice, a previous 
preparation by study ; for its rules and maxims cannot be 
rightly understood, when only hastily consulted as occasions 
arise. Those occasions arc of daily and of hourly occurrence : 
and, on this account, that branch of law should be carefully 
and diligently studied. 

Iu the Hindu jurisprudence iu particular, it is the branch 
of law, which specially and almost exclusively merits the 
attention of those who arc qualifying themselves for the line 
of service in which it will become their duty to administer 
justice to our Hindu subjects, according to their own laws. 

A very ample compilation on this subject is included in the 
Digest of Hindu law, prepared by Jaganndtka under the 
directions of Sir William Jones. But copious as that work is, 
it does not supersede the necessity of further aid to the stuuv 
ol the Hindu law of inheritance. Iu the preface to the 
translation of the Digest, I hinted an opinion unfavourable to 
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the arrangement of it, as it has been executed by the native 
compiler. I have been confirmed in that opinion of the 
compilation, since its publication; and indeed the author’s 
method of discussing together the discordant opinions 
maintained by the lawyers of the several schools, without 
distinguishing in an intelligible manner which of them is the 
received doctrine of each school, but on the contrary leaving 
it uncertain whether any of the opinions stated by him do 
actually prevail, or which doctrine must now be considered to 
be in force and which obsolete, renders his work of little 
utility to persons conversant with the law, and of still less 
service to those who are not versed in Indian jurisprudence ; 
especially to the English reader, for whose use, through the 
medium of translation, the work was particularly intended. 

Entertaining this opinion of it, I long ago undertook a 
new compilation of the law of successions with other collec¬ 
tions of Hindu law, under the sanction of the government of 
Bengal, for preparing for publication a supplementary Digest 
ol such parts of the law as I might consider to be most use¬ 
ful. Its final completion and publication have been hitherto 
delayed by important avocations; and it has been judged 
mean time advisable to offer to the jmblie in a detached 
form, a complete translation of two works materially connect¬ 
ed with that compilation. , 

They are the standard authorities of the Hindu law of 
inheritance in the schools of Benares and Bengal respectively ; 
and considerable advantage must be derived to the study of 
this branch of law, from access to those authentic works, in 
which the entire doctrine of each school, with the reasons 
and arguments by which it is supported, may be seen at one 
view and in a connected shape. 

In general compilation, where the authorities are greatly 
multiplied, and the doctrines of many different schools, and 
ol numerous authors are contrasted and compared, the reader 
is at a loss to collect the doctrines of a particular school and 
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to follow the train of reasoning’ by which they are maintained. 

He is confounded by the perpetual conflict of discordant 
opinions and jarring deductions; and by the frequent transi¬ 
tion from the positions of one sect to the principles of another. 

It may be useful then, that such a compilation should be 
preceded by the separate publication of the most approved 
works of each school. By exhibiting in an exact translation 
the text of the author with notes selected from the glosses of 
his commentators or from the works of other writers of the 
same school, a correct knowledge of that part of the Hindu 
law, which is expressly treated by him, will be made more 
easily attainable, than by trusting solely to a general com¬ 
pilation. The one is best adapted to preparatory study ; the 
other may afterwards be profitably consulted, when a general, 
but accurate knowledge has been thus previously obtained by 
the separate study of a complete body of doctrine. 

These considerations determined the publication of the 
present volume. It comprehends the celebrated treatise of 
Jimiita-vaham on successions, which is constantly cited by 
the lawyers of Bengal under, the emphatic title of Ddya-bhaga 
or “ inheritance •” and an extract from the still more celebrat¬ 
ed Miiacshara, comprising so much of this work as relates to 
inheritance. The range of its authority and influence is far 
more extensive than that of Jimutarvahana?& treatise ; for it is 
received in all the schools of Hindu law, from Benares to the 
southern extremity of the peninsula of India, as the chief 
ground-work of the doctrines which they follow, and as an 
authority from which they rarely dissent. 

The works of other eminent writers have, concurrently with 
the MHues hard, considerable weight in the schools of law vhich 
have respectively adopted them ; as the Smrili C/iandncd* 

By Pimnda Shatta. This excellent treatise on judicature is of great tod 
,'fc paramount authority, as I am informed, in the countries occupied hy th< 
Hindi' nations of Drt ira, Tad . get, and Carmit■?; inhabiting tho greatest pa* 
of tire peniusula or Pekhin. 
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in the south of India; the C/dntdmani, Relnacara and YU 
vudd-chandrar in Mitkila; the Viramitrddaya and Catuaid- 
caraf at Benares, and the Mayuc’ha% among the 3Iara- 
3 ail as: but all agree in generally deferring to the au¬ 
thority of the Miidcshard, in frequently appealing to its 
text, and in rarely and at the same time modestly dissenting 
from its doctrines on particular questions. The Bengal school 
alone, having taken for its guide Jundta-mhana’s treatise, 
which is on almost every disputed point, opposite in doctrine 
to the Alilacshard, has no deference for its authority. On 
this account, independently of any other considerations, it 
would have been necessary to admit into the present volume 
either his treatise, or some one of the abridgments of his 
doctrine which are in use, and of which the best known and 
most approved is Raghunandana’s Ddya-taiwa, But the pre¬ 
ference appeared to be decidedly due to the treatise of 
•Jimuta-vahana himsell; as well because he was the founder of 
luis school, being the author of the doctrine which it has 
adopted ; as because the subjects, which he discusses, are treat¬ 
ed hy him with eminent ability and great precision; and for this 
fHither reason, that quotations from his work, or references to 
it, which must become necessary in a general compilation of 
the Hindu law of inheritance, can be but very imperfectly 
intelligible without the opportunity of consulting the whole 
text of his close reasoning aud ample disquisitions. 

Having selected, for reasons which have been here ex¬ 
plained, the JJdya-bhaya of Jim.tita-v6.hhm and the Miidcshard 
on inheritance, for translation and separate publication, I was 


* Viudda Chintamani, Tyamhdra. Ckintdmani, and other treatises of law by 
Tdehfspati Misra. Yivdda, Retn&card, Vgavahdra Retndcara and other com¬ 
pilations by Randilas employed by Chandhivara ; Yivdda Chandra by Misam 
Misva or rather by his aunt Lac'hima or Lcicshmi Devi, 

j V iramtrbdaya, au ample aud very accurate digest by Mitra Misra, 
Yimiaidndaoa and other works of OamaMcara. 

* Yya Va/tdra Mague ha and other treatises by $ilawnVha, 
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ted in course to draw the chief part of the annotations 
necessary to the illustration of the text, from the commen¬ 
taries on those works. Notes have been also taken from 
original treatises, of which likewise brief notices will be here 
given, that their authority may be appreciated. 

In the selection of notes from commentaries and other 
sources, the choice of them has not been restricted to such as 
might be necessary to the elucidation of the subject as it is 
exhibited in the English version ; but variations in the reading’ 
and interpretation of the original text have been regularly 
noticed, with the view of adapting this translation to the use 
of those who may be induced to study it with the original 
Sanscrit text. The mere English reader will not be detained 
by these annotations, which he will of course pass by. 

Having verified with great care the quotations of authors, 
as far as means are afforded to me by my own collection of 
Sanscrit law books (which includes, I believe, nearly all that 
are extant \) I have added at the foot of the page note -- of 
reference to the places in which the texts are found. They 
will be satisfactory to the reader as demonstrating the general 
correctness of the original citations, the inaccuiaeies, which 
have been remarked, are also carefully noticed. They arc few 
and not often important. 

The sources, from which the annotations have been chiefly 
drawn, are the following : 

The commentary of Sricrishna Tercdlancara on the Ddya- 
Uidga, of JimiUa-vdlcaiia has been chiefly and preferably used. 
This is the most celebrated of the glosses on the text. It is 
the work of a very acute logician, who interprets his author 
and reasons on his arguments, with great accuracy and 
precision ; and who always illustrates the text, generally 
confirms its positions, but not uufrequently modifies or amends 
them. Its authority has been long gaining ground in the 
schools of law throughout Bengal; and it has almost banished 
from them the other expositions of the Ddyu-hJidga ; being 
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ranked, in general estimation, next after the treatises of 
Jimuta-td/iana and cf Raghunandana. 

An original treatise by.the same author, entitled Ddi/a-cra- 
ma-sangraJia, contains a good compendium of the law of inheri¬ 
tance according to Jimuta-vdhana’s text, as expounded in his 
commentary. It has been occasionally quoted in the notes : 
its authority being satisfactorily demonstrated by the use 
which was made of it in the compilation of the Digest trans¬ 
lated by Mr. Halhed ; the compilers of which transcribed 
largely from it, though without acknowledgment. 

The earliest commentary on , Tim/Ua-vd//ana is that of 
Sri rail u a Acharya Chudcunani. It has been constantly in 
SricrUhna’s view, who frequently copies it ; but still oftener 
cites the opinions of Cludamani to correct or confute them. 
Notwithstanding this frequent collision of opinions, the com¬ 
mentary ol Chuddmani must be acknowledged as, in general, 
a very excellent exposition of the text ; and it has been use¬ 
fully consulted throughout the progress of the translation, as 
well as for the selection of explanatory notes. 

Another commentary, anterior to Sricrishna’s, but subse¬ 
quent to Chuddmani's, is that of Aclyuta Chacravarti, (author 
likewise of a commentary on tire Srddd’ha Vicdca.) It is in 
many places quoted for refutation, and in more is closely 
followed by Sricrishna, but always without naming the author. 
It contains frequent citations from Chuddmani, and is itself 
quoted with the name of the writer by Mahcswara . This 
work is upon the whole an able interpretation of the text of 
Jimv.ta-rdhana, and has afforded much assistance in the 
translation of it, and furnished many notes illustrating its 
sense. 

The commentary of MaJmvara is posterior to those of 
Chuddmani and of Achyuta, both of which are cited in it; and 
is probaWy anterior to Sricruhna’s, or at least nearly of the 
same date, if my information concerning these authors bo 



\ 


\. 




PREPACE. 


correct ;* for they appear to have bceu almost contemporary ; 
but Maheswara seemingly a little the elder of the two. 
They differ greatly in their expositions of the text, both as to 
the meaning and as to the manner of deducing the sense : 
but neither of them affords any indication of his having seen 
the other’s work. A comparison of these different and inde¬ 
pendent interpretations has been of material aid to a right 
understanding and correct version of obscure and doubtful 
passages in JimtUa-vahana’s text. 

Of the remaining commentaries, of which notices had been 
obtained, only one other has been procured. It bears the 
name of Raghunandana, the author of the S'mrUi-tatwa, and 
the greatest authority of Hindu law in the province of Ben¬ 
gal. In proportion to the celebrity of the writer was the 
disappointment experienced on finding reason to distrust the 
authenticity of the work. But not being satisfied of its 
genuineness, and on the contrary suspecting it strongly of 
bearing a borrowed name, I have made a very sparing use of 
this commentary either iu the version of the text or in the 
notes. ' 

The D&ya-lalwa, or so much of tho Smrlfi-fa/m ns re¬ 
lates to inheritance, is the undoubted composition of Baghu- 
nandana; and, in deference to the greatness of the author’s 
name and the estimation in which his works are hold among 
the learned Hindus of Bengal, has been throughout diligently 
consulted and carefully compared with Jim'dlu-edhana’s treatise, 
on which it is almost exclusively founded. It is indeed an 
excellent compendium of the law, in which not only Jimuta- 
rdhana’s doctrines are in general strictly followed, but are 
commonly delivered iu his own words in brief extracts from 
his text. On a few points, however, Raghunandana has dif- 

* Great-grandsons of !>otk these writers wore living iu 1806 : aud^the grand¬ 
son (daughter's sou) of Srierishna was alive in 1790. Both consequently must 
have lived iu the first part of the last century. They are modern writers ; 
and Sricric/ma is apparently the most, recent. 
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fered from bis master; and in some instances be bas supplied 
deficiencies. These, as tar as they have appeared to be 
of importance, have furnished annotations; for which his 
authority is of course quoted. 

A commentary by Casirama, on Raghunandana’s Ddya- 
tatwa, has also supplied a few annotations, and bas been of 
some use in explaining JimxUa-vdhana’s commentators, being 
written in the spirit of their expositions of that author’s text, 
particularly Sricrishna’s gloss ; and often in the very words 
of that commentator. 

The Ddya-rahasya or SmrUi-ratnarali of Rd.iandUha Vidyd - 
Fdehdspali , having obtained a considerable degree of autho¬ 
rity in some of the districts of Bengal, has been frequently 
consulted, and is sometimes quoted in the notes. It is a 
voik not devoid of merit: but, as it differs in some material 
points lrom both Jimvta-vdhana and Raghunandana, it tends 
too much to unhinge the certainty of the law on some im¬ 
portant questions of very frequent recurrence. The same 
author has written a commentary on JimiUa-vdhana’s Ddya- 
Mdga, and makes a reference to it at the close of his own 


oiigiihil tit'u 1 iso. My researches, however, and endeavours t< 
procure a copy of it, have not been successful. I should cist 
have considered it right to advert frequently to it in' the 
illustrations of the text. 

Other treatises on inheritance according toihe doctrines re 
eeived in Bengal, as the Ddya-niniaya of Sricara Bkattaehdryi 
and one or two more which have fallen under my inspection 
are little else than epitomes of the work of Raghunandana o 
of Jimuta-vdhana : and on this account have been scarcely a 
all used in preparing the present publication. 

The remaining names, which occur in the notes, arc o 
works or of their authors belonging to other schools. ’ 'flies, 
are rarely, I may say never, cited, unless for variations in th 
^admg of original texts of legislators ; excepting only th 
Viramlrddaya of MUra Misra; from whose work a fa 
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quotations may be found in the notes, contradicting passages ' 
of the text. This author, in the compilation mentioned, 
uniformly examines and refutes the peculiar doctrines 
maintained by J Imuta-vdhana and Raghunandana : but it 
did not fall within the design of the present publication to 
exhibit the controversial arguments of the modern opponents 
of the Bengal school; and quotations from his work have been 
therefore sparingly inserted in the notes to Jhnuta-vahana’s 
treatise. 

The commentaries on the Mitdcshard of Vijny&nfawara are 
less numerous. Of four, concerning which I have notices, 
two only have been procured. The Sulud’hini by Visiveswara 
Bhalla ; and a commentary by a modern author, Balam, BhaUa. 

The Subdd'hini is a collection of notes elucidating the 
obscure passages of the MitAcshard, concisely, but perspicuous¬ 
ly. It leaves few difficulties unexplained, and dwells on them 
no further than is necessary to their elucidation. The com¬ 
mentator is author likewise of a compilation entitled Matfona 
Pdrijdla, chiefly on religious law, but comprising a chapter 
on inheritance, a topic connected with that of obsequies. 

To this work he occasionally refers from his commentary. 

Both therefore have been continually consulted in the 
progress of the translation, and have furnished a great pro¬ 
portion of the annotations. 

Balam Bhalla’s work is in the usual form of a perpetual 
comment. It proceeds, sentence by sentence, expounding 
every phrase, and every term, in the original text. Always 
copious on what is obscure and often so on what is clear, it 
lias been a satisfactory aid in the translation, even where it 
was busy in explaining that which was evident: for it has been 
gratifying to find, though no doubts were entertained, that 
the intended interpretation had the sanction of a commen¬ 
tator. Balam Bhalla’s gloss in general follows the Subdd hint 
as fur as this goes. It has supplied annotations where 
Fismswura’s commentary was silent ; or where the explana- 
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couched iu Viswemvara’s concise language, might be less 
intelligible to the English reader. 

Vijnyaneswara’s MUa.es/iard being a commentary on the in- 
stitutes of Ydjnyawalcya, it has been a natural suggestion to 
compare bis expositions of the law, and of his author’s text in 
particular, with the commentaries of other writers on tho 
same institutes, viz., the ancient and copious gloss of Apa- 
rdrea of the royal house of Sildra , and the modern and 
succinct annotations of Sulapdni in his comment entitled 
Dfpacalicd. A few notes have been selected from both theso 
works, and chiefly from that of Apardrca. 

For like reasons the commentators on the institutes of 
other ancient sages have been similarly examined ; they arc 
those of Mcd’hdlitfhi and Culluca lihatla on Mam ; Uara- 
dalta’s gloss on Gautama, which is eutitlcd Mitd.eshc.rd; 
Nanda-Pandila’s commentary under the title of Vaijayanti, 
on the institutes which bear the name of the god Vishnu ; 
and those of the same author, and of Mad'hava AcUdrya, on 
Pardsara. 

Nanda-Eandita is author also of an excellent treatise on 
adoption, entitled JDaitaca Mimansd, of which much use has 
been made, among other authorities, in the enlarged illustra¬ 
tions which it has been judged advisable to add to the short 
chapter contained in the Mitdcshard on this impor ant topic 
of Hindu law. 

Tho same writer appears, from a reference in a passage of 
his gloss on Vishnu, to have composed a commentary on the 
Mitdcshard under the title of Pratitdeshard. Not hav¬ 
ing been able to procure that work, but concluding that the 
opinions, which the writer may have there delivered, corres¬ 
pond with those which he has expressed in his other composi¬ 
tions, I. have made frequent references to the rest of his w r rit. 
ings, and particularly to his commentary on Vishnu, which is 
a very excellent and copious work, and might serve, like the 
Mitdcshard , as a body or digest of law. 

c 
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All the works of greatest authority in the several schools 
which hold the Mitacshard in veneration, have been occasion¬ 
ally made to contribute to the requisite elucidation of the text, 
or have been cited when necessary for such deviations from its 
doctrine, as it has been judged right to notice in the annota¬ 
tions. It will be sufficient to particularize in this place the 
ViramitrSdaga before-mentioned, of which the greatest use has 
been made; that compilation conforming generally to the 
doctrines of the Mitacshard, the words of which it very com¬ 
monly cites with occasional elucidations of the text inter¬ 
spersed, or with express interpretations of it subjoined, or some¬ 
times with the substitution of a paraphrase for parts of the 
original text. All these have been found useful auxiliaries to 
the professed commentaries and glosses. 

This brief account of the works from which notes have 
been selected or aid derived, will sufficiently make known the 
plan on which the text of the Mitacshard, and that of Ji'muta- 
vdhana have been translated and elucidated, and the materials 
which have been employed for that purpose. It is hardly 
necessary to add, by way of precaution to tlie reader, that he 
will find distinguished by hyphens, whatever lms been inserted 
from the commentaries into the text to render it more easily 
intelligible ; a reference to the particular commentary being 
always made in the notes at the foot of the page. 

Concerning the history and age ol the authors whose works 
are here introduced to the attention of the English reader, 
some information will he expected. On these points, however, 
the notices, which have been collected, are very imperfect, a* 
must ever be the case in regard to the biography of Hindu 
authors. 

Vijngdndmura, often called Vijnydna-gdjj/l, the author of the 
Mitacshard. is known to have been an ascetic, and belonged, 
ns is affirmed, to an order of Spun gas Is, said to have been 
founded by Sancara Aeh&rya. No further particulars concern¬ 
ing him have been preserved. A copy of his work has in. 
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deed been shown to mo, in which, at its close, he is described 
as a contemporary of Vicramddiii/a But the authority of 
this passage, which is wanting in other copies, is not suffi¬ 
cient to ground a belief of the antiquity of the book ; especially 
as it cannot be well reconciled to the received opinion above 
noticed of the author’s appertaining to a religious order 
founded by Sancara AcMrya, whose age cannot be carried 
further back at the utmost than a thousand years. The limit 
of the lowest recent date which can possibly be assigned to 
this work, may be more certainly fixed from the ascertained 
age of the commentary ; the author of which composed like¬ 
wise (as already observed) tire Madana Pdrijdta so named in 
honor of a prince called Madana Pa la, apparently the same 
who gives title to the Madana Vindda, dated in the fifteenth 
century of the Sambat era.* * It may be inferred as probable, 
that the antiquity of the Mildcshard exceeds 500 and is short 
ot 1,000 years. If indeed Dhdrcswara, who is frequently 
cited in the Mildcshard as an author, be the same with the 
celebrated Raja Bhoja , whose title may not improbably have 
been given to a work composed by bis command, according 
to a practice which is by no means uncommon, the remoter 
limit will he reduced by more than a century ; and the range 
of uncertainty as to the age of the Mildcshard will he'con¬ 
tracted within narrower bounds. 

Of Jm-ula-vdkana as little is known. The name belongs to 
a prince of the house of Sildra, of whose history some bints 
may be gathered from the fabulous adventures recorded of 
him in popular tales ; and who is mentioned in an ancient 
and authentic inscription found at Salsel. f It was an 
obvious conjecture, that the name of this prince might have 
been affixed to a treatise of law composed perhaps under his 
patronage or by bis directions. That however is not the 

i 

* 1431 Sambat; answering to A. D. 1375. 

1' Asiatic Researches, Vol. I. p. 357. 
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opinion of the learned in Bengal ; who are more inclined to 
suppose, that the real author may have borne the name which 
is affixed to his work, and may have been a professed lawyer 
who performed the functions of judge and legal adviser to one 
of the most celebrated of the Hindu sovereigns of Bengal. 
No evidence, however, has been adduced in support of this 
opinion ; and the period when this author flourished is the 
fore entirely uncertain. He cites several earlier writers ; out, 
their age being not less doubtful than bis own, no aid can be 
at present derived from that circumstance, towards the deter, 
mination of the limits between which he is to be placed. His 
commentators suppose him in many places to be occupied in 
refuting the doctrines of the MUacshara. Probably they are 
right , it is however possible, that he may be there refuting the 
doctrines of earlier authors, which may have subsequently been 
repeated from them in the "later compilation of Vijnyancswara. 
Assuming, however, that the opinion of the commentators is 
correct, the age of Mmuta-vdlana must be placed between 
that of Vijny&nmvara, whose doctrine he opposes, and that of 
llagl".nandana who has followed his authority. Now Ragkv- 
nandana's date is ascertained at about three hundred years 
from this time j for he was pupil of VdsndJva Sdrvabhanma, 
aud studied at the same time with three other disciples of the 
same preceptor, who likewise have acquired great celebrity ; 
viz., SI 'mani Crhhn&nanda, and Chaitanya : the latter is the 
well known founder of the religious order and sect of Vaishnavas 
so numerous in the vicinity of Calcutta, and so notorious for 
the scandalous dissoluteness of their morals , and, the date of 
his birth beiug held memorable by bis followers, it is ascer- 
tained by his horoscope, said to be still preserved, as well as 
by the express mention of the date in his works, to have been 
Jill of the Saca era, answering to Y. C. 1489 : consequently 
Baghayandana, being his contemporary, must have flourished 
at the beginning of the sixteenth century. 
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MITACSI-IARA, 

A COMMENTARY BY VIJNYANESWARA ON 
THE INSTITUTES OP YAJNYAWALCYA. 


on THE ADMINISTRATION OP JUSTICE. 


CHAPTER I. 


Section I. 

Constitution of a Judicial Assembly, 

lho Protection of Iiis subjects is the chief duty of a 
ccialed and otherwise qualified king, and this cannot be 
pci limed without restraining evil doers. But they cannot 
je iscovered without legal investigation. Wherefore it is 
icq unite, that daily attention should be paid to judicial pro¬ 
ceedings, which gave rise to the text; “The king in person, 
being aided by assessors, should daily investigate judicial 
proceedings/’* But no explanation has j*et been given of 
the nature, number, and forms of judicial proceedings. Thia 
second lecture is now commenced with a view of elucidating 
these points. ° 


* This refers to a former 
treating of Ackar, 


passage of YdjnyamUya cited in the chapter 


■ \ i 

Judicial duty 
a king. 


A 
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CHAP, 


§L 


What law to-be 
followed, 


I. “The ting, divested of anger and avarice, and 
associated with learned Brahmins, should investigate 
judicial proceedings conformably to the sacred code of 
laws.”* («) 


General defini¬ 
tion of a judicial 
proceeding. 


a. Judicial proceedings.-] The assumption of a fact m 
favour of one’s self, to the exclusion of the interests of another. 
Thus, for example, one person asserts, "this field °) the 
like, is my property,” and another in opposition asserts, t 


is mine. 


Use of the plu¬ 
ral number. 


3 . The plural number is used to show the multiplicity of 
judicial proceedings. 


Tlie duty is in¬ 
cumbent on all go¬ 
vernors, 


4 . TJ ie king.] The use of this word demonstrates that 
the duty here enjoined is not confined to the military tube, 
but extends to all those on whom the care of Government 

devolves. 


Further expla¬ 
nation of the text. 


5 . Investigate.] The repetition of this word is used for 
the sake of enjoining the particular duty .—[With learned 
With those acquainted with the code oi W&, ie a as, 
the science of grammar, he,}— [Brahmins.] Not poisons o 
the military or other tribes. 


Responsibility 

Of the king. 


(5. Hence it follows, that the king, and not the Brahmins, 
is responsible for the neglect or perversion of justice; asJ eK 
Las said: “A king who inflicts punishment on such 
deserve it not, and inflicts no punishment on such as d 


, Ydjny'walcyu, cited in the Vyavahdramadhava, Smilichandricd, W** 
hdramagiic'ha, ’SmritichirUdmani, Vcemmilredcuja, and iu 

2) l B. and M. Let the monarch, free from anger or thought^ 

coition with learned Brahmin, adjudicate law-smte, according 
Pharma Sastras. juferioritj ■ 

+ The use of the third or causat.ve case here deno e. w >tb a 

J„ s » rule of grammar, .bat .1. M-«« * 

secondary agent, 
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jj^brings infamy ou himself, while he lives, and shall sink. 


when he dies, to a region of torment.”* 



H 


7. Conformally to the sacred code of laws.] Not according ^Explanation 0 f 
to ethical law. Local, temporal, and other ordinances which followed!' l ° b ° 
are not in opposition to the sacred code, are not separately- 
treated of, as they do not form a different subject. More¬ 
over, the following text may he here recited : “ A man should 
pay implicit obedience to any temporal regulation or legal 
enactment which may not militate against his peculiar duty f 


8. Divested of anger and avarice.] ‘Conformity to the 
sacred code having been already enjoined, this injunction 
seems to be superfluous; but it is used to show the paramount 
necessity of such conduct. “ Anger , impat ience of temper , 
" avarice,” excessive desire of gain. Moreover. 


Of the terto 
anger and avarice. 


II. “Persons who are versed in literature, ac- Appoi n t m ljt 
quainted with the law, addicted to truth, and im- 
partial towards friend and foe, should be appointed 
assessors of the court by the king (ff) 


9. Persons who are versed in literature :] that is, who 
are eminent in the study of philosophy, grammar, See., and 
iu comprehending the Vedas. “Acquainted with the law 


Exph-m^ou of 
the text. 1 


* Menu, 8, 128, cited in the Dmdavivaca, Vceramitrodaya, Vyavahara - 
madhava, <C c. 

f Ydjnyawalcya, cited in the Dipacalica, Veeramilrodaya, Smrilichinta- 

mani and Vyavdharamadhava. 

t Ydjnyawalcya, cited in the Commentary of VeeramUrodaya , Dipacalica, 
Vyavaharamadhava, Vivadarnavaselu, Vivadabhangarnava, Vkadaiandava, 
Vyavaharamayuc'ha, and Smritichandrica. 

(a) II. ft. and M. He shall appoint judges perfect in the Vedas and in 
science, versed in the Dharnia Sastras, such as spoalt truth, aud bear them¬ 
selves alike to friend and foe, 

a a 
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familiar with the sacred code of laws. “ Addicted to truth ■” 
prone to habitual veracity. “ Impartial towards friend 
and foe-.” divested of enmity, affection, partiality, prejudice, 
and the like. Let persons with the qualities here described 
be seated in the assembly, as assessors ( Subhasuda ) induced 
by regal generosity, honours, and respect. 

t Should belong 10. Although the epithet“ versed in literature” has here 

cal trib e f :rahmiai ' been used without restriction, yet it is intended to be con¬ 
fined to the Brahminical tribe, as Catydyana has stated: 
“ He (the king) should be associated with assessors, wise, 
experienced, eminent, of the highest tribe, familiar with the 
meaning of the sacred and moral codes. 

Number of the 11. These assessors are to be three in number, as the use 

Meegsora. . . 

of the plural requires ; and this appears also to be the requi¬ 
site number from the text of Menu: ■' In whatever country 
three Brahmins, particularly skilled in the several Vedas , 
preside, &c.”f But Vrikasjoati has declared, that the num¬ 
ber may be either three, five, or seven : “ That assembly in 
which seven, five, or even three Brahmins versed in religious 
and worldly duties, preside, is equal to sacrificial ground.”!; 

.Aweftsors are 12. The epithet “versed in literature” must not be eon- 
fint uot |/en™ ued s ^ ruc< ^ 1° apply to the Brahmins mentioned in the first text, 
hrahmius. because the epithet here used is in the first or nominative 

case, and cannot consequently consist with the term Brah¬ 
mins mentioned in the former text, which appeal’s in the 
third or causative case; besides which, there would be a re¬ 
peated mention of the requisite quality of learning. Catyd- 


* Veeramitrodaya , Smriiichandricti, CaVpataru. 

t The remainder of the text is, “ together with the learned Brahmin ap< 
pointed by the king, the wise cail that assembly a court judicature." Me,Mi 
8 , 11, Smritichandricd, Medhathilhce, Veeramitrodaya . 

t Vrihaspali, cited in the Smritiehinldmani, Vivadaiandava. Vyavahdrama- 
yUc/ta, Vyo.vaMrmddhava, Varmitrvdaya, Madhaiiya, Cvlpataru, J-c, 
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a has propounded an evident distinction between the 
Brahmins and assessors. “ A king who investigates toge- 
ther with his chief judge, ministers, domestic priest, and 
assessors of the court, according to law, shall attain para¬ 
dise.”* 
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13. The difference hero is, that the Brahmins are not ap- Duty 0 r ai;s ,_ 3 . 
pointed, and the assessors are. Hence it has been ordained B0, °’ 

“ A person, whether appointed or not, is entitled to furnish 
legal ad vice.”f It behoves those who are appointed officers 
to oppose a king proceeding illegally, after they have ten¬ 
dered true counsel: by acting otherwise they are culpable, 
as declared by Calyayana: “Those assessors who follow 
a king pursuing the path of injustice, become participators 
in his act.”t Hence it follows, that he should be remon¬ 
strated with by them. 


14. They, on the other hand, who arc not appointed for- Duty 0 f olWi . 
xnally, become culpable by offering illegal advice, or with- couusellors - 
holding their counsel, but not by omitting opposition. This 
is conformable to the ordinance of Menu. “ Either the court 
must not be entered [by judges, parties, and witnesses,] or 
law and truth must be openly declared: that man is criminal, 
who either says nothing, or says what is false and unjust.” |j 


15. From the conjunction “ and,” used in the text, (§§10,) a f ew 
it appears, that for the sake of adding popular confidence to COR »m 0 ?oUi 
the assembly, some persons of the commercial class should ' J ^® d hn 0Uld be 


» Veeramitrodaya, Vyavahdramayuc'lia, Smritichandricd, SmrituMntdmxni 

Vyavaharamadkava. 

f Cited in the Veeramitrodaya, aa the test of Vasiihtha, but ns the test of 
Ndrtda in the Vynvahdrmayucha and Smritichintdmani. 
t SmriticHnkmml, Vivadatandava, Vyavahdramadhaiui. 

II Menu, 8, 13, cited in the Smrilichintdmani, but as die text of Oalydyma, 
in the VivddaUmdma, Lmdwmea, and as the text of Menu and Ndreda in 
the Srnrilmm, Mcdha'.ithcc, OallucaikaUa. 
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also be called in to assist, as Calyayana says : “ A few mer¬ 
chants should he summoned, men of good family and dispo¬ 
sition, of a respectable age and good conduct, wealthy, and 
devoid of envy.”* 

1G. It has been stated, that the king should investigate 
judicial proceedings, hut an alternative is propounded. 

III. “ A Brahmin acquainted with all duties 
should be appointed, and associated with the assessors, 
by a king who is unable through want of leisure to 
investigate judicial proceedings.”f (#) 

17. A Brahmin : [Not a man of the military or other tribes. 
—.Acquainted with all duties: ] One who knows and revolves 
in his mind all duties, whether of temporal origin or enjoined 
by law, is to he appointed, and associated with the asses¬ 
sors, by a king whose mind is engrossed with other affairs, 
for the purpose of investigating judicial proceedings. 

18. He should appoint a Brahmin endued with such 
qualities as Caty&yana has described in the following text: 

Subdued, of a respectable family, impartial, temperate, firm, 
mindful of futurity, virtuous, attentive, uninfluenced by pas¬ 
sion.’^ 


19. If such a Brahmin cannot he found, the king may 
appoint a Cshetrya or a Taisya, but not a Sudra, as Ca- 


> Cited in the SmrUickandrkd, Calpatam, MadMvceya, YararnUrodaya, 

vddatandava. , n . 

r Ydjnyamlcya, cited in the Vyavahdramaync'ha, VetModayv, Jhf* 
i, Smritichintdmani, Yivddatandara, and by Aparadilya. 
a) III. B. and M. If the monarch, from press of other business, cann 
udicate, he shall appoint a Brahmin versed in the whole law, [to pres.c 


with tho jculges. 

+ Cited in the Smrtiichandrica, Calpataru, 
chi.nl mead. 


Yeeramilrodaya, ami SnmU- 
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itfjpana lias said : “ Where there is- not a [qualified] Brahmin, 
he may appoint a man of the military or mercantile tribe who 
is conversant with j urisprudence, but a Sudra must carefully 
be avoided.”* 

20. Nareda has mentioned this representative as a prin- Supremacy 0 f 
cipal: “ Taking the sacred code of laws as his (guide,) and tlle uWef i»dgo. 
deferring to the opinion of the chief judge, let the king deli¬ 
berately and regularly investigate judicial procecdings/’t 

21. Deferring to the opinion of the chief judge-] Not ^Explanation of 
reiving exclusively on his own ; in like manner as a king by 

means of his spy beholds the army of his enemy. 

22. The term Pradvivak , or chief judge, is etymologi- Etym 0 i 0 ,r; cal 
cally appropriate. He interogates ( Prichdli) the plaintiff term' aU ° U of u ^- 
and defendant: hence is derived by grammatical rules the 

active participle prat , the interrogator. With the assessors 
ho weighs or investigates ( vivechyutee ) the truth or false¬ 
hood of their assertions : hence is derived vital-, the inves¬ 
tigator : hence, by the compound, he is termed Pradvivak. 

It is said, “ He who, with (in the presence of) the assessors, 
carefully inquires into the subject matter, and investigates 
the point at issue, is termed the Pradvivah , or chief judge.” J 

23. So also. 

IY. “ Those judges who act unconformably to the p •, 
laws, or otherwise improperly, are to be severally “” n e hteo «s jad E . 
amerced in twice the amount of the suit, whether 
under the influence of partiality, avarice, or fear ”(|(«) 


difya, he. 


* Cited in the Smrilichandricd, Calpatam, Madhaviya, Dipacatka. 
t Nareda, cited in the Yee>-amtrodaya and Vkddatawlava. 
t Yytisa, cited in the Vivddatandava, and by Calpalaru. 

|| Ydjnyau-alcya, cited in the DipacaUca, and by Mitramisra, Apara . 


(a) IV. It. and M. Should the judges, from partiality, from love of gain, 
or from fear, act in any wise contrary to law or usage ; each one [eo actingt 


shall be amerced in double the value of the suit, 
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24. Those judges who act unconfomably to the laws :] In 
opposition to the sacred code .—“ Or otherwise improperly 
Inconsistently with approved usage .—“ Under the influence 
of partiality Swayed by undue bias.— Avarice, excessive 
desire of gain.— Fear, terror : or otherwise subdued by the 
prevalence of their passions;— “ are to be severallyfl one by 
one ,—“ amerced in twice the amount of the suit,” in double 
the penalty incurred by the losing party, not in twice the 
value of the thing in dispute; for were such the law, in 
actions relative to adultery and the like, there could be no 
fine. 

25. The specific mention of partiality, avarice, or fear, 
implies, that the penalty of twice the amount does not extend 
to eases of error, inadvertence, or the like. Such is the 
import of the injunction. 

26. “The king is superior to .all, except Brahmins.”* 
From this text of Goutama, it must not be inferred that Brah¬ 
mins are exempt from amercement, for the text i3 intended 
merely for the purpose of generally extolling the Brahmini- 
cal tribe. It is ordained in the Sutra : “ Six things are to 
be avoided by the king [acting with respect to the Brah¬ 
mins :) The punishment of flagellation, of imprisonment, of 
amercement, of banishment, of reprimand, and of explusion.”f 
But the excepted person must be eminently learned, skilled 
in worldly affairs, in the Vedas and Vedangas: intuitively 
nose, well stored with tradition and historical wisdom, con¬ 
tinually revolving these subjects in his mind, conforming to 
them in practice, instructed in the forty-eight ceremonies, 
devoted to the observance of his three-fold and six-fold duties 


* Cited in the Veeramiirodayu, Dandaviveca, and Vhddatandava, as the 
text of Goutama and Vasishtha, 

t Cited in the Dandaviveca and Vivadalandava as the text of Goutama 
and Vasishtha. 
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and versed in local usages and established rules.* -The ineie 
order of priesthood is not sufficient to exempt. 


Section IT. 

On ilie Subject of a Judicial Proceeding. 

1. The subject of a judicial proceeding is now propounded. 

V. “When a person aggrieved by another in a . ud f 0 “f 
manner contrary to law or approved usage, represents iu s defiued. 
it to the king, or the chief judge, that representa¬ 
tion is termed the subject of a judicial proceeding. ”ifaj 

1 

2. When a person aggrieved or distressed by another, Explanation of 
m a manner or through means inconsistent with, or contrary 

to approved usages or law, represents or sets forth his 
grievance to the king, or chief judge, that grievance so rep re- ^ 
sented is termed the subject of a judicial proceeding, the 
component parts of which are the declaration or charge, and 
the answer, and, which forms the groundwork of delibera¬ 
tion, evidence, and decision and judgment. This is its gene¬ 
ral definition. 

3 . A charge or declaration is two-fold, presumptive and Charges are tw 0 . 
positive, as Ndreda has declared : “ Allegations are comprized aud poaUiv™^^ 0 
under two heads, presumptive and positive, depending on 
presumption or certainty. Presumption may arise from a 


* Cited in tlic Yerramiltodaya , and Yiidda'.andava. 

+ Ydjuyo.walcya r cited in the Deepn.'alic., Yc.eramitrodayu, Sulodhim,- 
SinrUichinldnimi, Yivddalandavi, YyavaMvimayuo'ha, Madhaviyz, and 
SmrUi'idra. 

(«) V. R. and M. When one who is aggrieved by othorB, in any way con- 
trary to Jaw or usage, makes a representation to the monarch ; this is matter 
for a law suit. 
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person’s keeping 1 Lad society, and certainty from some visible 
proof, as seeing the stolen property,” &c* 

J’.. irivo charges 4. A charge or declaration founded on certainty, is of two 
emnni^iou* 1 ’ 'or descriptions, of omission and of commission. The former 
ouiMsiou, i 3 exemplified by this allegation, “ He has received my gold, 

(or other article,) and will not restore itand the latter, 
“ He has forcibly seized my land.” Caty&yana has pro¬ 
pounded the distinction, “ Ho is unwilling to do justice, or 
he does an act of injustice.”! 

Suhjecis of juili- 5. Subjects of judicial proceeding are propounded as 
keb’o ^ eighteen sorts, according to Menu. “ Of those 
titles, the first is debt, or loans for consumption ; the second, 
desposits, and loans for use; the third, sale without owner¬ 
ship ; the fourth, concerns among partners; the fifth, sub¬ 
traction of what has been given , the sixth, non-payment of 
wages or hire; the seventh, non-performance of agreements ; 
the eighth, rescission of sale and purchase, the ninth, dis¬ 
putes between master and servant; the tenth, contests on 
boundaries; the eleventh and twelfth, assault and slander ; 
the thirteenth, larceny; the fourteenth, robbery and other 
violence; the fifteenth, adultery ; the sixteenth, altercation be¬ 
tween man and wife, and their several duties; the seventeenth, 
the law of inheritance; the eighteenth, gaming with dice, 
and with living creatures: these eighteen titles of law arc 
settled as the groundwork of all judicial procedure in this 
world.”! 

Diversity of 11- These also are greatly multiplied by the diversity ot 
claims, as Ndreda has declared ; “ Of these also the distinc- 

* Cited in the Virddatandu.a and Smrilichintcirnani. 
t Cited in the Vioddatundaca and V^ramitrndayn. 
t jl/ t Mi 8, § 5, (i, and 7. Cited in the SmrUiclihMmani, Vyavahdru- 
iki'yfc’ha. DnoparaUct, Mudhaiitki, Vivciddb/iangarnacv, and by Mitmmknt, 
Vnllaeabhutta, and Goi'ind li 'j, but iu the Vwddnfniul'xva as the text of 
Mom aud Markhi, 
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arc a 
men’s claims, 


hundred-anil - eight-fold. l'rom the diversity 
there are a hundred ramifications,"* 


of 


7. From the words, “ when a person aggrieved represents 
to the king," it follows that he himself should come forward 
and voluntarily mate the representation, and not at the insti¬ 
gation of the king or his officer, or their deputies, as Menu 
has declared: “ Neither the king nor his officers must ever 
promote litigation, nor on any account neglect a law-suit 
instituted by otliersd’f 

8. By others. - ] This term includes the singular, dual, 
and plural number. Hence it is evident that an allegation 
may be made by one, two, or more persons against the 
same individual. But the following text of Mured ft, “ An 
allegation of one person against many, of females or a ser¬ 
vant, must be rejected, as is declared by those who are 
conversant with law,"J applies to a case where issues arc 
•list i not. 


Section III. 

Process of Citation, 

1. Prom the words “ represents it to the king," (Section 
§§ !>) 'f appears that the complainant, after being interro¬ 
gated, should humbly state his case Should (lie representa¬ 
tion appear just, his ad versary, unless exempted by infirmity, 
should be summoned by means of an order under seal, or so 
forth. This is an obvious consequence, and has not therefore 
been noticed by the author, although expressly enjoined in 
other treatises. 


* Cited in tile Vicdthilwdara and Veeramitrodaya, 
t Minn 8, 43. Cited in the Veer rnUrodayu, Medhalithi, by Culfacubhal/a, 
Oov'md Raj, Milramisra, and in the Vadhavmja and Smrili-/r>i!dmani. 

7 Cited in the Vceramilrodaya, Vjavahdrammju'-ha, Madkawja, Smriludra, 
Sinrilichandt icd, Deepacalica, Vivddachandru. 
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Complainant to 
interrogated 
previous to sum¬ 
mons being issued. 


2. “A ting should thus interrogate a person coming 
before him, at a proper time, in a respectful attitude, saying; 
“ Fear not, O man, but disclose by whorn^ where, when, and 
from what cause, your grievance arises/’* He should then, 
in conjunction with Brahmins and his assessors, deliberate 
on tbe representation thus made ; and should it appear rea¬ 
sonable, be shall deliver to him (the complainant) a summons, 
•or depute an officer for the purpose of citing the adverse 
.party ”f 


Who shouldnut 
beai'umioned. 


# 


3. “A sick person, a minor, an old man, one surrounded 
with difficulties, or occupied with religious ceremonies, or 
those whose absence would be detrimental to their interests, 
or who are in distress, (i. e., who are afflicted for the loss 
of their or his beloved object,) or engaged in the affairs of 
government, or in the celebration of a festival, should not 
be summoned. The king should not summon one intoxicated, 
de*ranged, or idiotic, or persons in grief, or servants, or those 
who are dependant.”:): 


excep- 4 , « Nor a young woman who is without her husband, 

nor any woman bom of a noble family, nor one lately deli- 
-vered, nor a damsel of the highest tribe. These are termed 
dependant or their relations.”|| 


to inny be 

*uunnon*d. 


5. “But women whose families arc dependant on them, 
profligates and harlots, those who are expelled from their 
family, or degraded, may be summoned.”^! 


* Calydyana, cited in the Smrilichandriea, Calpataru, Yjj iva.hdram.ayuc'ha, 
ami Madhaoiya. 

i Catydyana, cited in tbe Vyavah&ramayucha. 

% Caty&yana, cited in the TyarJidramayudha, and in the Smri'Achatu!i\,. 
a.s tbe text of Uaretta. 

II Caty&yana, cited in the VyaraMrmaydJha, Smrilichandriea, etc, 

•B Ibid, 
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“ Having ascertained the iiiuo, place, and compara- Those %mpted 
tive importance of the charge, the king may summon even cT^i^cert^nT' 
those who are sick, [causing them to be conveyed] slowly in stauc<;i! - 
a carriage.”* * “ Having inquired into the complaint, the 
kiug may mildly summon those who have absconded into 
forests.”+ 

7. The legality of arrest is also inferrible from the con- 0 f arrest 
text. It has been described by Ndrcda : “ A person being 
about to prefer a claim, may arrest his adversary evadiim- 
it, or not giving satisfaction in the matter, until the arrival 
■of the summons.”]: 




8 . “ Arrest is four-fold : local, temporary, inhibition from Arrest Wfo , 
travelling, or from pursuing a particular occupation ; and 

the person under such arrests must not break them.”|| 

9. “ One who being arrested at a proper time breaks 0 f breaki „ 
bis arrest, is to be fined, and one arresting improperly ip rest - ' l “ s ar ' 
liable to penalty.”*] 

10. “No culpability attaches to him who breaks an arrest Jmpro 

put upon him while crossing a river, or place difficult of ac- re8t - ° P ° r ar " 
■cess, or while in an inhospitable country, or otherwise in 
perilous circumstances.” “ One desirous of celebrating bis Exempt; 
nuptials, afflicted with disease, about to perform a sacrifice arre6fc - ^ ^ 
surrounded by difficulties, sued by another party, transact¬ 
ing the affairs of government, cowherds while in the act of 
tending their cattle, husbandmen in the act of cultivation 
artizans engaged in their trades, soldiers engaged in war- 


* Ca t myna, cited in tbe Vyavahdramayiic'lta, 
+ Ilareeta, cited in the Smriliehandrim. 

J Narcda, but Menu in the Smritidiandnax, 
|! Ndreda. 

* Ndreda, 
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fare, are not to bo arrested by the party, nor summoned by 
the king."* 


Meaning of tho 
term. 

•Sick and other 
exempted persons 
rosy appear by 
deputy. 


11. Arrest signifies detention by order of authority. 

12. Those who are sick and the rest [the other exempted 
persons] may depute a son and so forth, a relation or other 
friend. Such persons cannot be charged with offieiousness, as 
described in the following text of Ndreda : “ lie is guilty of 
offieiousness, who is neither the brother, the father, the son, 
nor the constituted agent (of the party] ; should he interfere, 
he is liable to amercement."f 


Section IV. 

Of Hie Declaration.% 

1. "When the adversary shall he brought in by means of 
a summons, order, or king's officer, it is next propounded 
what is to he done. 


Method of re- 

c °uling t ] je ( i ec .j a . 


VI. “The declaration of the complainant, as 
represented by him, should be written in presence of 
his adversary, distinguished by the year, month, 
fortnight, day, time, tribe, &c.”j| (") 


* Ndreda, cited in the Vivadatandava, Vyavahdramayucha, Siaritichinta- 
mani, and Vceramilrodaya. 

t Ndreda, cited in the Yivud itandava, Vyarah nr a m ay Huh a, Veeramilrodaya, 
Smrilichinlamani, and Vivadarnavattlu. 

J In the Hindu law, the same term which signifies a judicial proceeding 
generally, applies both to civil actions and criminal prosecutions ; and as the 
method of conducting the investigation is in both cases the same, it will bo 
necessary to use the teims “charge,” “declaration,” &c. with reference to 
the subject matter. 

II Ydjnyawalcya, cited in tho Deepacalica, Vceramilrodaya, Smritichandrico, 
Vyarahetmmayuc'het, Vivadatandava, Madhaviya, Smritiidra, and by A par a- 
dilya, Vyshwarupa, <tc. 

(a) VI. R. and M. The representation, as made by the plaintiff, is to ho put 
in writing, in presence of the defendant; the year, month, half-month, day, 
names, caBt, &-c being given. 






:t. iv. 


OF TIIE DECLARATION. 


2 . "What is declared or alleged is the thing to he proved. 
Hie person declaring or alleging is the plaintiff, or the com¬ 
plainant. Iiis adversary is the defendant, or party complained 
against. “ Should he written in his presence before his 
face. “ As represented in the same manner as the state¬ 
ment was made at the time of making the first representa¬ 
tion ; not otherwise, for if there is any variation, it may prove 
fatal to the cause.* 


Declaration 

wliat to contain. 


3. A prevaricator, one who needlessly attempts to viti- Causes D r aon . 
atc the proceedings, one who does not adduce his evidence, SUlt ' 

one standing mute, and one who being summoned absconds, 
are five persons who are to be non-suited. 

4. As the statement of the complainant was taken down Reasons f ur 
in writing at the time of making the original representation, U^compi^ 
it would seem superfluous to enjoin that they should be again 

written; but at the second writing more particulars are men¬ 
tioned, as of the year, month, fortnight, day, mooiFs age, 
and day of the week, name of the complainant and of hit 
adversary, their tribes, whether Brahminical or the like. 


6 . By the term, other particulars, is meant the quality, 
quantity, time, place, motive of forbearance, &c., as has been 
stated : “ That is termed a charge or declaration which is 


* Formerly, all actions (in the Common Pleas, at least, then the common 
court Tor determining civil suits between subject and subject) were commenc¬ 
ed by original writ. Thi*.original writ con.aidetl, pretty much at length, tho 
nature of the injury which the plaintiff had sustained. Upon this, processes of 
different kinds, adapted to the species of the original writ which the plaintiff 
had made use of, were sued out, directed to the sheriff of the county where 
tin defendant resided, to cause him to come into court ; and then the plaintiff 
was to make his declaration, which was nothing more than an exposition of 
the original writ, enlarged by a specification of lime and place and other 
circumstances, hut so as not to vary materially from the writ, which if it did, 
would have made the writ, and consequently tho suit founded thereon, ineffec¬ 
tual and nugatory .—Summary Treatise on Pleading. 
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significant; technically precise, comprehensive, unconfused, 
direct, unequivocal, conformable to the original complaint, 
probable, uncontradictory, clear, susceptible of proof, con¬ 
cise, not deficient, not at variance with respect to place and 
time, comprising the year, season, month, fortnight, day, 
hour, country, situation, place, neighbourhood, the complaint 
and its nature, the tribe, appearance, and age of the adverse 
party, the dimensions and quantity of the property in dispute, 
the names of the complainant and his adversary, the names' 
of their respective ancestors, and of the ruling kings, the 
motives of forbearance, the grievance done, and the names of 
the original acquirer and grantor.”* 


Inference be-* 
the first 
c " n, | , liunt ami the 
'-'■'--.nation. 


C. All this being represented to the king, is termed the 
declaration or charge. At the time of originally preferring 
the complaint, the subject only is stated; and before the ad¬ 
versary, the particulars of the year, month, date, &c. are 
inserted. This constitutes the difference [between the ori¬ 
ginal complaint and the declaration.] 


the 'Trr 11 -i hi M 7 ‘ Althoil S h tJlc specification of the year is not requisite 
hv specified. in all cases, yet in the instance of pledge, acceptance, pur¬ 
chase, and sale, it is indispensable to the decision, as appears 
from the following text: “ In the case of a pledge, gift, 01 - 

sale, the prior transaction has the greater validity,”! In 
mercantile transactions also, if a person had received in a' 
certain year, a certain quantity of a certain article which lie 
restored, and in another year he had received precisely the- 
same article, and of the same quantity from the same person, 
and if being sued, he should admit the receipt, but plead resto- 


* Cat'jdijana, cited in the Sinrtiicuintamani, Yivadaldudaoa, anil Vyava/id~ 
ramaytioha. 

+ Quotation from an uncertain author in the Vivadaland-nui, Teerami- 
trodaya, Vynvahayamatnca, and Vivadachandra; but from Yajmiawalcya in 
*be MlUir.ihard and SiiirifisWa; and the reading of the text is different by 
several author*. 
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iv. OF THE DECLARATION. 

, it would be necessary for the plaintiff to rejoin, that 
tire restoration was of that article delivered in the former 
year. The month, and so forth, also should be specified. 

S. The specification of the country, the local eircum- 
stances, spot, &c., as well as of time, is requisite in cases of 
immoveable property, as appears from the following text: 
“ The country, place, site, tribe, name, neighbourhood, 
dimensions, nature of the soil, the names of ancestors and of 
the former kings : these ten should be specified in a suit for 
immoveable property.”" 




n 


u 

Cases in which 
local circumattm, 
ees should be spo* 
emed. 


9 . “Ike country:” central region, and so forth, or 
otherwise. “ Place city of Benares or the like. “ Site:” 
the houses or lands by which the property is bounded on all 
sides. “ Tribe:” the order of the parties, whether Brahmi- 
nical or other. “The name:” as Devadutta, or the like. 
“ The neighbourhood the persons who reside in the vici¬ 
nity. “The dimensions:” in beegahs or other land-measure. 
“Nature of the soil:” rice fields, plantation of betel-nut,' 
muddy or clayey soil. “ The names of ancestors,” and “ of the 
former kings:” the designations of the ancestors of the 
parties, and also of the former reigning powers. By prescrib¬ 
ing the specification of the year, month, &e., it is only 
intended, that the dates should be inserted as far as may be 
requisite in particular cases. 


Explanation of 
the text. 


10. The above being the requisites of a declaration, it Semblance of 
follows, that, if it is 'deficient in any of these requisites, it decllu '* tio u. ° '* 
becomes merely the semblance of a declaration. This sem¬ 
blance of a declaration has not been separately defined by 
the venerable author, but by others it has been accurately 
defined : “ Declarations should be rejected as mere semblances, 


* Catydgnna, cited in tbe Smri/ichandried, Ci’tpataru, and SmrUichintd. 
mam; hot an unnamed author in tho Vnddatcnuhna and VyavoluiramoySc'ha. 

C 
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Avliicli arc absurd, un injurious, unmeaning, frivolous, un¬ 
susceptible of proof, at variance with possibility."” 

Explanation of jj Unnatural as, Such a person has taken tbo born 
the preceding text , . . ' * . .. „ rr ... 

ot ray bare, and will not restore it. “ Unmjurwns; as, 

Sucb a person transacts business iff bis own bouse by the light 
of a lamp which burns in mine. “ Unmeaning,” (not having 
any signification :] as, the unmeaning connection of letters. 
“ Frivolous as. This Devadulta warbles a sweet song near 
my house. “ Unsusceptible of proof as, Devadulta ridicules 
me by a supercilious look: as this caunot be proved, it is 
termed, unsusceptible of proof; from the momentary nature 
of the action, no witnesses can be procured; much less 
written evidence; and from the trifling nature of the com¬ 
plaint, an ordeal cannot be resorted to. “ At variance with pos¬ 
sibility as, This dumb man cursed me: or at variance with 
local interests : “ That complaint which is prohibited by the 
government, or detrimental to the interests of a city or 
country, or to the different classes of society, is pronounced 
to be inadmissible/'! 


* Cafydyana iu the SmriticUandricd, Madhaviya, Vyavahdramatriea, but 
h'dreda in the Smrilisdra, and uncertain iu the YUddatandava, Vyamhdra- 
mayue'ha and Yiiadac/iandra, and VrikanpaH in the Smrinchinldmani. 

t The following illustrations may seem frivolous ; but other systems 
descend to similar minu icc. For instance. A condition precedent of which 
the subject is an event physically impossible at. the time of entering iuto the 
contract, ronders the contract null, if it refer to an act to he done: and i3 
itself null, leaving the obligation pure and simple, if it refer to tho act an 
not to ho done. Thus if a man make a promise or a grant under a condition 
that the grantee do scale the sky, touch the moon, draw a triangle without 
angles, travel over Britain in an hour, go from Westminster to Rome in a 
day, tho promise or grant is void. I3ut ouo made upon condition that he do not 
scale the sky, nor touch the moon, &c. is valid and unconditional, the condi¬ 
tion beigg nugatory.— Coltbrookc , Obligations and Centred s y Book <*>, §§ 203. 

•T Ifdrtda, cited in the Smrilisdra, hut Yrihaspati ill tile Smrif.ich:ntd.nani, 
Madl'j.oooya, Vesramitrodaya, and miceitain in the Tivtidatandava, Jgai'it- 
hdrnmoyftc'ha and Yivddaehandra, 



OF THE DECLARATION'. 

But the text, “ A declaration, comprising several dls- \ dootaialion is 

tinct subjects is inadmissible,”* is not intended to vitiate a jdn'^siMe, though 

... . . lmttkvmg many 

claim involving many distinct articles: for instance, if a ma ^rs. 
man should sue another for taking his gold, cloths, silver, &c. 
there is no error in the declaration. Nor should it be alleged, 
that a declaration involving a claim of debt combined with 
other topics is invalid : as for instance, if one should allege, 

“ Such a one has borrowed silver money from me at interest; 
gold has been deposited with him, and my field has been 
usiu'pcd by him.” Such a declaration is good. All that is 
intended is to invalidate a simultaneous investigation. “ It 
being ascertained, that in a judicial proceeding there are 
allegations of various matters, the king being desirous of 
investigating the merits, may enter upon them at pleasure.”! 

Hence the meaning of a declaration involving many topics 
being inadmissible, is, that they should not be entered upon 
all at once. 




13. The term plaintiff or complainant includes the sons 
and grandsons of those persons, their interests being equally 
involved ; so also is a constituted agent included, because his 
appointment creates in him a similar interest, as appears 
from the following text: “A person being appointed by the 
plaintiff or complainant, or deputed by the defendant, or 
person complained against, who acts on behalf of his princi¬ 
pal, suffer* defeat or success.”! The principal participates 
in the success or failure of his representative. 


nut includes thou- 

8on . s ’ fOandsouc 
and ngonts. 




1 


# Quotation from Ndreda in tlio Vivddalandava, but from Cahjdya:ta in 
tb- 1 ladhavcf'i/a, Smrificluvtdricu, Culpataru, and uncertain iu tlio Vi/ava- 
hdramayuc'hO, Smritisdra, and Vivddachanira. 

+ CiwJ in the Vyavahdramayfw'ka, Smritisdra, Madhavcrya. YimidaJvm- 
lira, and Vceramilrodaya. 

% Mrrda, cited in the VyaraJidn <ayiic'lia, SmrUivU Jiimni, Caff dan:. 
Smritmru, but Catydyana, in the &mriticAandma. 
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MITACSHARA. 


CHAP. I. 


Mo le of record- 
j?S the declara¬ 
tion. 


M. This (the declaration) having been written on the 
ground, or on a board with chalk, is to be corrected by the 
rejection of superfluities, and afterwards recorded on a leaf, 
as appears from the following text of Catydyana : “ The 
judge shall cause to be taken down the spontaneous state¬ 
ment of the plaintiff or complainant on a board with chalk, 
and afterwards, being corrected, on a leaf/’* 


Corrections may 
*' u wade until the 
•Tuswer is given in. 


15. The declaration may be amended until the answer 
is given in, but not afterwards, lest there should be iufmite- 
ness. Hence the text of Karecla: “ He may amend his 
declaration until the answer is given in ; but being stopped 
by the answer, the corrections must cease.”t 


Answer must 10. If the judges cause the answer to be given in before 
J">t he taken be- . ° 

">ro the dcclara- the declaration is amended, they incur the penalty prescribed 
weeded. 8 been *' fo r anger and avarice; and the king must investigate the 
claim, after having obtained a fresh declaration. 


Section V. 

Of the Answer. 

1. What is to be done after the amended declaration Las 
been recorded, is next propounded. 

rittcn Ver t0 be VII. “The answer of the party who has heard 
the declaration must be written down in the presence 
of the plaintiff.”]: ( a) 


# Cited in the Vyavaharamayuc'ha, SmriiicMntamani, Xtipacalica, A ladha- 
Vitya, and Vyavu/uiramatrica, 

f Cited iu the Vioad.atando.va, Yyavaharamayuc'ha, Wadhavecya, Viva- 
davnavasetu, Vivadachandra, but Calyayana in the Smriiisara. 

t Tdjnyawalm/a, cited in the Vivadatandava, Yyavatiaramayvc'ha, Smriti- 
ckinlasnani, and Srnrilisara. 

(u) VII. R. and M. The answer [of the defendant] to what he baa heard 
[read] is then to be put in writing, in presence of him who made the first 
representation. 





2 . The adverse party having heard the substance of the KxpiaittvUon 
declaration, his answer, or that which follows the declaration! 

is to be written down in the presence of the plaintiff, that is, 
the claimant or complainant. 

3. That which is calculated to refute the first statement Requisites of an 

is an answer, as appears from the following text: “ The 

wise have held that to be an answer which embraces the 
declaration, which is solid, clear, consistent, and obvious.”* 

4. “ Which embraces the declaration capable of refut- Further expla¬ 
in" it. “ Solid not inconsistent with reason. “ Clear natlon ‘ 

not admitting of doubt. “ Consistent agreeing in all its 
parts. “ Obvious that which needs not the explanation 
which would be required by the use of uncommon words, or 
by ungrammatical terminations or collocation of words, or 
by the use of elliptical phrases or of a foreign dialect. Such 
has been termed a true answer.f 

5. An answer is four-fold, a confession, a denial, a special Four hinds C f 
plea, and plea of former judgment, as Catya'yana has de- ’ tr ‘ 

dared : “ A confession, a denial, a special plea, and a plea 
of former judgment, are four sorts of answer.”| 


# Ndre&a (not found in his Institutes) cited in the Vicddatandava, 
Vyavdhdramai/uc’ha, Smritichintamani, SmrUisara, Yivadaniavaseiu, Vioa- 
dachandra, Veeramitrodaya, Calpatam, and Prqjapali in the Smritichandrica, 
and Madhaveeya. 

f The conditions and qualities of a plea (which, as well ns the doctrine of 
estoppel?, will also hold equally, mutaiis mutandis, with regard to other parts 
of pleading), are, 1st. That it be single, and containing only one matter ; 
for duplicity begets confusion. But by stat. 4 and 6, Anne, c. lb', a man 
with leave of court may plead two or more distinct matters or single pleas. 
2nd. That it be direct and positive, and not argumentative. 3d. That it have 
convenient certainty of time, place, and persons. 4th. That it answer tlie 
plaintiff’s allegations in every material point, fith. That it be so pleaded as to 
be capable of trial.”— Law Die. Art. Pleadinff. 

+ Cited in the Viv'ddalandaca, Sfo. and Ifdrcdam the Calpataru, 



WNlST/f 



Nature of con. C. A confession is exemplified as follows. The plaintiff 
declares, “ This person is indebted to me in a hundred pieces 
of silver/’ and the other replies, “ It is true, I do owe him 
that sum,” as Catya'yana has said : “ The admission of a 
claim is termed a confession.”* 

Of denial. 7 . A denial is thus, “ I do not owe him,” as Catya'yana,- 

declares : “ In law that answer is termed a denial, when the 
defendant or accused contradicts the charge or decla¬ 
ration.”! 


Denial Is four- 8. The answer by denial is four-fold, <c total contradic¬ 
tion, plea of ignorance, of alibi, and of non-existence at the 
period of the alleged transaction.”! 


X' .uro of a 9. “ A special pica,” is, where the defendant admits the 
demand, but avoids it by pleading a general acquittance, 
or that be had received the money as a present, as Ndreda 
has said: “ Where an adversary admits a claim adduced in 
writing by a complainant, but avoids it by some specific cir¬ 
cumstance, that is called a special plea.” || 


j u dgmtnt° ffonner " ^ ie P* ea former judgment,” is, when the adver¬ 

sary asserts that the complainant had formerly made a com¬ 
plaint against him in the same matter which was dismissed, as 


* Vyasa, cited ia the Vicadachintamani and VceramUrodaya, but uncer¬ 
tain in the Vwddatandava. 

t fimrificMtitatnani, Yivadaiandava, Smriiisara, Vivadarnavasetu, Ytea- 
dachandra, Sinri/icfiandriea, Vrihaspaii in tho Calpataru, and Madhaveeja, 
/Vdreda in tbo Vyavaharataiwa. 

$ Calyayana, in tho Vf/avaharwmayftc'Tia, Vi> ddafrmdava, Smriiicliandrtra ; 
Jsdrcda, ia the Smritichinlamani and Smriiisara / Vyasa, in tha Cqlpa/aru 
and 1 ivadamalrica; Prajapati, in the Madkaveet/a : but uncertain in the 
Viuadatiandra. 

(t Cited in tho Vifarcharamayuc'ha, Vicadaiandava, Bmitisara, Smritichin- 
fl, :ra, Vea-«mi/rod.aya, Vivad-arnavatriti, and VimdackanAra; hut Yrihapali 
in flic Madt>avecyti, or both according to the citation in the Mpolary. 




mist,?). 



OF THE ANSWER. 


a/ydyana has said: “ One against whom a judgment had 
formerly been , given, if he bring forward tha matter again, 
must be answered by a plea of former judgment.”* 


11. These being considered as the component parts of an 
answer, it follows that an answer not comprizing these 
requisites is a mere semblance. This is a natural inference, 
but in other law tracts it has been expressly declared : " That 
is not an answer which is dubious, not to the point, too con¬ 
fined, too extensive, or not embracing all the parts of the 
declaration. That which is relative to other matter, incom¬ 
plete, obscure, confused, not obvious, or absurd, is a faulty 

auswer. ,J t 


12 . “ A dubious answer” is thus exemplified : as if in an 

action for debt, the plaintiff demanding 100 suvernas,% 
the defendant should admit that he is indebted in the sum of 
100 suvernas or 100 mashas. “ Not to the point :” as if 
in an action for debt of 100 suvernas, the defendant should , 
reply by admitting a debt of 100 panas. “ Too confined as 
if in an action for debt of 100 suvernas, the defendant should 
answer by admitting that he owes live. “ Too extensive-.” as if 
in an action for 100 suvernas , the defendant should reply bv 
admitting a debt of 200. “ Not embracing all the parts of the 

declaration as if in an action for gold, cloths, and other ar¬ 
ticles, the defendant should reply by merely admitting the debt, 
of the gold, but of nothing else. “ Which is relative to other 
matter as if in an action for debt of 100 suvernas, the de- 


* Cited in the Smritiohintdmani, Vyavaliaramai/uo'ha, Vivddotandava, 
timrUiura, Viwlarnavaselu, and Vi.rddachandra; but Vrihasj)irfi, in tho 
Caty t iru and Madhavceya. 

f Ndve&a, iu the Sinrilichinluinani and Vivadutandava, but uncertain in 
the Vuxvahdramay tic'ft ». 

X A weight of gold equal to sixteen tnashas, which at five rulths to each 
mas ha, inAes the suverna equal to about 170 grains Troy, 


<SL 
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u 

Semblance of an 
answer. 


Explanation. 



V1QN\1°' 


M1TACSIIAR A. 


CIIAP. I 


fondant should answer that he had been assaulted by the 
plaintiff. “ Incomplete not embracing the particulars of 
country, place, aud so forth ; as if in an action to recover a cer ¬ 
tain field, the declaration should specify it as being situated in 
the central province to the eastward of the city of Benares, 
and the defendant in answer should admit generally having 
taken possession of a field, without specification. “ Obscure 
as if in an action for 100 suvernas, the defendant should an¬ 
swer, Am I alone in debt to this man ? which might signify 
that the chief judge, the assessors, or the plaintiff, were in¬ 
debted to another person. “Confused:” contradictory in 
its parts : as if in an action for a debt of 100 suvernas, the 
defendant should answer that he received the money, but 
that he docs not owe it. “ Not obvious requiring explana¬ 
tion, in consequence of the use of ungrammatical composi¬ 
tion, or collocation, or of a foreign dialect : as if a person 
being sued for a debt incurred by his father to the amount 
of 100 suvernas, should answer, “ By the information of the 
receiver of the hundred of my father, I know nothing of the 
suvernas instead of saying, I did not learn from my father 
that he received the 100 suvernas. “ Absurd contrary to 
reason and common sense : as if in an action for debt, the 
plaintiff should claim the sum of 100 suvernas alleged to have 
been lent out at interest, stating that he had received the' 
interest, but not the principal, and the defendant should 
answer that he had paid the interest, hut had not received 
the principal. 


tonfukion of 

l’kaaiuadmiBsibie. 


13. By using the term answer in the singular number, it 
follows that a confusion of pleas is inadmissible. “ That an¬ 
swer which confesses to a part, specially excepts to a part, 
and denies a part, is not a proper answer, from its confu¬ 
sion.”" The above is a text of Catydyana who has pro- 


* Cited in the Smriiichmdvica, Vyava/tdramayus ha, Vivddaiattda' v, 
V<Y)-« Titif rod'iya. 





OP Tire ANSWER'. 

^ tudeil the reason why such answer is improper : “ In one 

suit, the proof cannot rest on both parties, nor can both ob¬ 
tain judgment, nor can two answers be offered at once.”* 



II. But it might be contended, that in an answer involv- case of a denial 
ing denial and a special exception, the proof would rest with g^ ,euial c * cc l” 
both parties ; for as it has been recorded, that “ m the ease of 
a total contradiction, the proof rests with the complainant, 
and in the case of a special exception, with his adversary.” [ 

Both pleas, however, cannot be admitted in one ease : ns il in 
an action for debt of 100 suvernas, and also of 100 rupees, 
the defendant should .deny the first claim, and specially except 
with regard to the second. 


15. On the other hand, in the case of an answer involv¬ 
ing a special exception and a former judgment, the defen¬ 
dant must substantiate both pleas, as has been said : “ The 

proof rests with a defendant pleading a former judgment 
and a special exception.”j; As if one should say, I received 
the gold, but returned it; and as to the silver, I was sued in 
a former action, and judgment was given against the plaintiff. 
But this is incompatible, because the first plea must he sub¬ 
stantiated by the decree and the adjudicates, and the second 
by witnesses and documents. 


Cnso Of a f„r. 
mer judgment ami 
special exceptioa. 


16. An answer involving three pleas is now to bo con- Case of an am 
•sidered: as if in an action to recover 100 suvernas, 100 
rupees, and cloths, the.defendant should deny the first claim, 
plead an acquittance as to the^second, and former judgment 
as to the cloths ; and so with an answer involving four pleas. 

* Citeil in the SmrMc/wndricd, Vyavahdramayuc K*t, VMdatandava, and 
Veeramilrodaya. 

t Ha red a in tho VyavMramaym'ha, but uuceilaia in the Virddalandara 

ami Madhavctya. 

X Vytisa ami Jlareel « iu tliu Vyavaha ramajuc'ha, but uncertain in thi 
Vkddalandaca and P ivcidac/iandrica. 
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MIN ISTffy 



Must be taken 
uqwrattJy. 


The most 
weighty plea 
: b'ji.itl be first ex- 
mnined. 


Confession to be 
on after all 
Mluor pleas. 


, "'’ho term “ most 
Important plea,” 
JOiung that which 
l! * followed by 
n,o»t proceedings, 


* < 
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MlTACSHAltA. 



These, when brought forward all at once, constitute no an¬ 
swer. 

17. But as the several counts cannot be answered with- 
out their respective pleas, these must be urged separately 
in succession. 

18. Their order will he regulated by the inclination ot 
the parties and the judges; but in the ease of two pleas com¬ 
ing togethec, that which is most important should first be 
acted upon, proceeding afterwards to that which is less im¬ 
portant. 

19. But where there is a confession in conjunction with 
another plea, issue is to be taken on that other plea, because 
there is no proof required to a confession, as Hareeta has 
declared : “ If it should he asked, which plea is to be first 
considered, when there is a junction of a total denial and a 
special plea, or of a confession with another plea ? the 
rC ply { 3j that which is most important, or which is most 
material to the decision of the suit, is to be taken as a dis¬ 
tinct answer, or else otherwise that is to say, where there 
is no distinction, the order is regulated by the inclination ot 
the parties. 

20 . The meaning of “that which is most important is 
next propounded. In an action to recover one suvenias, 100 
rupees, and cloths, it the defendant should confess the first 
claim, totally deny the second, and plead a release for the 
third, here the total denial‘from its being the most impor¬ 
tant, being acted upon by taking the plaintiff’s proof, the 
investigation must proceed. The third plea regarding the 
cloths follows next. The same order is to be preserved in 

* CiteU in the Smritichandricu, Madhaveryn, Vya^ahdramayflc'/ia, 
Vir.hhiandaoa, ami Smrilisdfa. lie aud Vydsa in the VyavaM-amayUv'ha; 
hi\fi uncertain iu the Yimdachan&ra ; aud 1 yds a in the Catyaforih 
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OF THE ANSWER. 


case of its junction with a denial, or a plea of former 
judgment, or special exception : as il in a suit of the nature 
above specified, the defendant should confess the debt of the 
gold and silver, and declare himself willing to re-pay it, but 
should deny with respect to the cloths, or should plead res¬ 
toration of them, or that judgment was given against the 
plaintiff in a former action for them; here, although the 
confession involves the most weighty matter in dispute, yet 
as it is followed by no adducement of evidence, the denial or 
other pleas are first to be considered in the investigation of 

the suit. 



w 


u 


21. But in a ease where two pleas apply to one and the of 

same charge, as if a person should arraign another, alleging i» B to anti 
that he had lost at a certain time a certain cow belonging p 4 0 f ^?ta° 
to him, which had subsequently been found in the house of tUe 
the other, and the defendant should assert that the allega¬ 
tion is false, and that the cow was in his house previ¬ 
ously to the period mentioned by the plaintiff, or that it i 
had been born in his (the defendant’s) house. This should 
not be called a faulty answer, because it is calculated to 
rebut the. charge: it is not a simple denial, as it involves a 
justification ; nor is it a special exception, ris it does iiot 
admit any part of.the allegation; but it is an exculpatory 
negation, and the proof rests with the defendant, in confor¬ 
mity to the rule prescribing that the proof of justification 
depends on the defendant. 


22 . But if it be objected, that this ntight as well be 
alleged to be tlic business of the plaintiff, as is prescribed in 
cases of denial, it is answered, that the rule in question re¬ 
lates only to eases of simple denial. Should it be rejoined, 
that it might as well be affirmed that the rule prescribing 
the proof to rest with the defendant, also relates only to A 
simple special exception, the answer is, that this is incorrect, 


A ml not 
the pluiutiff. 


0 2 


with 


MlTACSIIAItX. 


ciyav. M 



as a special plea involves a denial, and there is no such thing 
as a simple special plea. 


Distinction be¬ 
tween nn excul¬ 
patory negation & 
a simple denial. 


23. In general, a special plea consists partly of admis¬ 
sion, and partly of denial; as for instance, an admission of 
the receipt of 100 rupees, but succeeded by a plea neutra¬ 
lizing the admission : but in the instance above quoted there 
is no partial admission, which constitutes the distinction. 
This has been clearly stated by Harccta : “ When an answer 
involves a denial and a special plea, the special plea is to be 
first considered.”* 


rwf re»ts with 2 k Where the pleas of deuial and former judgment apply 

Uie defendant, in . „ . , 

i icadi„ t r denial to the whole matter charged, there also the proot rests with, 
"dormer judg- d e f ent ] au fc. as i n an action for the recovery of 100 rupees, 
if he should deny, and at the same time plead former judg¬ 
ment ; as appears from the following text: “ In the junction 
of a denial with a special plea or former judgment, the 
defendant should adduce the proof.”f There is no such 
thing as a pure plea of former judgment, for this would be 
no answer. 


A confession is 
6°od answer. 


25. But a confession is a good answer by itself, because 
by establishing the truth of the matter adduced to be proved, 
it excludes the necessity of proving it. 


a case of 
*pcciol plea and a 
plea of former 
judgment, Jefen. 


•laot 


bin 


Way Select 


own plea. 


2G. And where there is a junction of a special plea 
and of a plea of former judgment, as if a person being sued 
by another for a hundred pieces of money, should reply by 
an admission of the receipt, a plea of redelivery, and a plea 
of former judgment, it is optional with the defendant, [that 


Cited in the Madhaveeya and Smritichandriad, but \ydsa in the Calve- 
iar U. 

t Hareeta and Vydsa cited in the Vyaiaharamayuc ha, but uncertain in 
the Vuddataiidava and Viuldachandra, 




OF THE JUDGMENT. 



VI. 


is, it is optional with him which of the two picas he will 
ceecl first to substantiate.] 


pro- 


2.M 


27. But in no instance can two adverse parties plead at Both fiirt'ios 

to plead at 

the same time in one cause. 0 “fc. 


Section VI. 


Of the Onus Probandi anil Judgment. 

1. The establishment of the claim being dependant on 
'evidence, it is propounded by whom that evidence is to be 
adduced. 


On delivery of 
answer, evidence 
shall instantly bo 
adduced. 


VIIA. “The claimant shall immediately reduce to 
writing the evidence of the thing to be proved.”*(«) 

1 a After the answer, the claimant, that is to say, he who 
has the matter to prove, shall reduce to writing immediately, 
without any interval, the evidence, or that by which the mat¬ 
ter is to be proved. From the injunction of its being imme- ' 
diately reduced to writing, it may be inferred, that in fur¬ 
nishing an answer, delay is occasionally allowed : this point 
will be subsequently considered. The meaning appears to be, 
that, as the necessity of proceeding without delay was. not 
prescribed in the case of giving in the answer, as it has been 
in the case of recording the evidence, time is occasionally 
allowed in preparing the answer to the claim on the principle 
of “ e.rpressio mins csl eject usio alter ins.” 

2. From the direction that the claimant shall reduce to In ias6 f 

writing, &c. it follows, that he is to write down the evi- forraor . j ud Rmeiu 

or special pl ea , tho 

* Y'jnyawalcya, cited in the Smrilickandricd, YyataMramayUc’ha, 
ttadhaveeya, Deepacalivx, and SuM/dni; and by Miiramisru, Visiouriipa, 
and H 'lambhatt’.i. 

(<u VIIA, R. and M. And then the latter shall, at onoo, furnish a state. 

meat iu writing of the proof to support what he has asserted. 






MITACSIIARA. 


C'l LAP. 



dof.ndaat adduces deuce of the matter adduced who has any tiling - to prove : 

hence, when former judgment is pleaded, as this is the matter 
to he proved, he who adduces that plea is the claimant. He 
(the defendant) therefore is considered as the claimant, and he 
must adduce the evidence. In a special exception also, as 
this is the thing to he proved, he who adduces that plea is 
the claimant, and he is the person to adduce the evidence. 


tn a total de- 3. But in a case of total denial, the plaintiff is the claim- 
mal, the plaintiff. an ^ an( j jt rests therefore with him to adduce the evidence : 

hence, by the use of the expression “ the claimant shall re¬ 
duce to writing ,'” it is meant, that he who has any thing to 
prove, is to do so, and not any other person. 


In ewe of a 4. Therefore, in a confession, as there is nothing to he 
no . # t 

evidence requisite, proved, and neither of the parties have any claim, there is 

no evidence to ho adduced, and the proceeding rests there, 
as has been clearly expressed by llareeta : “ When a spe-» 
cial exception and former judgmcul are pleaded, the defen¬ 
dant shall adduce the proof: in a total denial, the plaintiff: 
in a confession, there is no issue.”* 


VIII. “ That being right, he obtiains judgment; 
and otherwise, the reverse.”! faj 

) ' T u%,,i 6 nt mu«t 5- “That” means proof, consisting of documents, test i- 
■uMuceuwt a mony, &.c., as will he subsequently explained. That is, by 

the establishment of the occuracy of his evidence, whether 


* Vydsa in the Ca'palaru, and in the Vyavahdramayiichi as the text 
of Vydsa and Harnett, but uncertain in the Vitxidataudava aud VivdJ . 
chandra. 

t This is the latter hemistich of a text of Y&jnyawalcya, cited in the 
Smrilichint imani, Vivddatandava, Heepacalica, and Subodhi.ii ; aud by 
Balambhdlta and MUramisra. 

(a) VIII. R. and M. Thia being' established, lie succeeds in his suit : other¬ 
wise, the reverse. 





misTfy 



oral or documentary, a party obtains judgment, consisting in 
the success of bis claim. He obtains the reverse, or defeat, 
consisting in the loss of his claim, if it should happen other¬ 
wise. 


Section VII. 

Recapitulation. 

1. Having propounded summarily the nature of judicial Recapitulation 
proceedings, the author concludes the subject by a recapitu¬ 
lation. 

VIII A. “ This judicial proceeding, exhibited rela¬ 
tively to causes in general, consists of four parts.”*(«) 

la. The judicial proceeding here alluded to (identical with 
those which the king is enjoined to investigate) is exhibited ^ 
or explained as being divided into four parts, relatively to 
causes in general, whether actions for debt or others. 

2, “ The declaration of the complainant should be written Quadruple ,i; vi . 

. . _ si'>u of a judicial 

in the presence of fyis adversary.” This is termed the nrst proeeediug. 

division, or “ the declaration.” “The answer ol the party who 
has heard the declaration must be written down in the pre¬ 
sence of the complainant.’ This is the second division, and 
is called the answer. The claimant shall immediately re¬ 
duce to writing the evidence ot i lie thing to be proved. 

This is the third division, and is termed the proof, “ That 
being right, lie obtains judgment ; and otherwise, the re- 
verse.” This is the fourth division, and is termed thejudg- 


* Yii/nyawulcya, cited in the Smrit ichandrivd. 

(a) V1IIA. R, and M. Thus it appears, the procedure in law-suite has 
[pur steps. 











Exception in, 
case of confession. 


Judicial deli— 
WatioD, not a 
distinct division 
of the proceed¬ 
ings. 
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mont, as has been declared, “That is called a judicial pro. 
cceding which, in the conflicting interests of mankind, fur¬ 
nishes a decision grounded on law and equity.”* “ It lias- 
four divisions, namely, the declaratory, replicative, probatory,, 
and adjudicative, and is termed quadruple.”! 


3. But in the case of a confession, as there is no adduce- 
ment of evidence, and as the claim does not require to be 
substantiated, there is no issue, and the proceeding has 
ODly two divisions. 


4. The deliberation of the judges for the purpose of as¬ 
certaining, after the delivery of the answer, to which of the 
parties the adducemeut of evidence belongs, does not form a 
distinct division of the proceeding, not having been pro¬ 
pounded as such by the venerable author,! and not being an 
act dependant on the parties themselves. Thus is concluded 
the general introduction to judicial proceedings. 


* Madhaveeya and Smritichandricd. 

+ Vyavahirama ;j tic ha and Smritkhandricrd, and by AparadUycu 
t Ydjuyawalcya. 





OF RETORT OR RECRIMINATION. 




Section I. 

1. Thus having propounded the general introduction to a Retort, & c . J)ro . 
judicial proceeding, which is common to all, the author pro- llibited - ’ 
ceeds to notice certain distinctions which prevail in particu¬ 
lar cases. 

IX. “ A person arraigned, not having cleared him¬ 
self from the declaration, shall not retort; nor shall a 
person charge another who is already labouring under 
a charge, nor shall he introduce any thing foreign to 
his original complaint.”* (<?) 

2. That with which a person is charged, is the declara, w . 
tion : and the person arraigned, not having cleared or acquit- tUa *0*£r" 5 

ted himself, shall not recriminate or retort on the complain- thetext - 

ant. 

> * 

3. But the objection docs not apply to a plea of former Rec>i m i na t 
judgment, as it involves the exoneration of the party com- 

plained against, although it is in some measure a retort: " e “ excul ‘ >wlor y’ 
hence it is apparent, that‘the restriction is confined to a retort 
not having a tendency to refute the charge. 


* 1 a jnyawilcya, cited in the Mddbavccya, SmnUchmdricd, 8mrilisd,ra 

Deepacalica, and Subodhini; and by Bulanbhatta and Mitraminra. 

(a) IX. R. aud M. Let not a counter-complaint he proferred until tho 
[original] complaint is disposed of, nor lot a third person [sue] him again t 
whom a complaint is ponding. The statement of the cause of suit is not to bo 
varied. 
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CHAP. If. 

Explanation of 4 Having thus restricted the party complained against, 
the test, lie proceeds to apply some observations to the complainant. 

A complainant shall not charge another with a matter which 
has been already charged against him, and of which he has 
not cleared himself, nor shall he introduce any thing foreign 
or contrary to what bad been alleged at the time of his ori¬ 
ginally preferring the claim. It is declared, that whatever 
fact, in whatever manner it may have been represented at 
the time of preferring the original claim, that same fact 
should be reduced to writing in the same manner at the time 
■of recording the declaration. 

Objection re- 5. But [should it he objected,] that by formerly enjoin¬ 
ing that the writing in presence of the party complained 
against must lie the same as the original claim, it is conse¬ 
quently superfluous to repeat, that any thing foreign to that 
which has already been represented should not be intro¬ 
duced; the reply is, that tbe former text merely enjoins the 
necessity of recording tbe same subject as bad been stated by 
the plaintiff at the time of his making the original claim, 
and not another subject in the same cause ; as if the plaintiff, 
at the time of his preferring the original claim, should have 
declared that a certain person owed him the sum of 100 ru¬ 
pees with interest, he should not declare in presence of the ad¬ 
verse party at the time of recording the declaration, that the 
debt consisted of a hundred pieces of cloth with interest. 

Distinction be- p Should be do so, this would be entering on another 

twfictj t})is ft t 

former text. subject, the penalty of which would be non-suit and fine. 

But the text prohibiting tbe introduction of any thing foreign, 
to the original claim prohibits also the shifting the nature of 
the proceeding, even though the subject of the proceeding be 

the same: as if the plaintiff, at the time of his making the 
original claim, should declare that another had borrowed 100 
rupees from him at interest, and that he would not repay it; 


y 
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OF RETORT OR RECRIMINATION. 

ajul at the time of recording the declaration, he should charge 
his adversary with having taken by violence the same sum ; 
consequently, in the former instance, there is a prohibition 
against introducing a new subject, and in the latter a prohi¬ 
bition against entering on a new ground of action, 


7. This has been clearly defined by Ndreda : “ That Text of Ndreda 
man who forsaking his original claim rests on other grounds, 

is to be non-suited by reason of the confusion of his proceed¬ 
ings.”* 

8 . One who is non-suited is to be fined, but he does not Non suit 'does 
therefore forfeit all claim to the subject matter. Consequent- claim" aUdalQ the 
lv the injunction here introduced, “ a person avraigned not 

having cleared himself,” &c. is merely intended as admoni¬ 
tory to the parties against error, but it does not affect the 
validity of the original claim. Hence the ordinance subse¬ 
quently declared, “ The king shall investigate judicial pro- ' i 
cecdings in a band fide manner, divested of iuadvcrtencies.”t 

p. This must be understood as having relation to a civil Difference j lx 
action ; tut in criminal prosecutions an error is fatal to the actioTiv^VS! 
cause, as Ndreda has declared A verbal error is not fatal "T“ al 

in civil actions : should it appear in actions brought for se¬ 
duction, or for debt, or for landed property, the plaintiff is 
to be amerced, but it does not annul his ekim.”{ The 
meaning of this is, that .in all civil suits, not involving crimi¬ 
nal proceedings, a verbal error, or the appearance of inad¬ 
vertency, is not fatal, or not destructive of the claim ; that 




on- 
proseciv, 


* Cited is fclie Smriiichandricd, Yyavahdramoyac’ha, Vivddalandava, 
Vcc i’.mitrodaya, Cal pal am, and Mddhaveeya. 

| Ydjnyamlcya, cited in the Smritichintdmani, Virddalanduva, Subo(Mini, 
and Dimcalica > and by Yishmdipa, Mitramisra, and Balamkhatia. 

+ Cited in the Yyayahd.ramayUc’he, Vivddalandava, Mddhaveeya, and. 
Yeeramilrodaya, 
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is to say, the original claim is not rendered void. The exam¬ 
ple given is an action for seduction, &c. 

Error fatal to 10. As in actions for seduction, or for debt, or for landed 
cutioMhoughnot property, by the appearance of inadvertency, the plaintiff is 
* C1 'il suit. to be fined, but his original claim is not rendered void, so in 

all civil actions. From the specification of the term civil ac¬ 
tions, it is inferrible, that in the case of a criminal prosecu¬ 
tion, error is fatal to the cause. As if a man, at the time of 
making his original complaint, should assert that he had 
been kicked on the head, and at the time of recording his 
charge, should allege that he had received a blow of the fist 
on his foot. In this case, he is not only to be amerced, but 
his cause is to be dismissed. 




Exception to 
tlie rule against 

recrimination. 


11. An exception, however, is propounded to the rule 
against recrimination previously to the refutation of a charge. 


X. “ He, the person complained against, may re¬ 
criminate in charges brought for abuse and assault.”*(«) 

Explanation. 12. In prosecutions for abuse, whether verbal or personal, 
and in assaults, that is, attacks committed with poison or 
with offensive weapons and the like, recrimination being al¬ 
lowable, the person complained against may, without having 
refuted the charge brought against himself, recriminate his 
accuser. 

^Objection repli* 13. But [should it be objected,] that in this instance it 
is equally impossible to hear the two allegations at once, 
because the recrimination involves another complaint; and 
that it is no answer, because it does not refute the first 


* Ycljnyav j’eya, cited in the Vivddataudava, Mudhavenya., iSmritichand. ’cd) 
JDipacalica, and Sulodhini, by YisJnoaruya, MUrumisra, and Balambliatta. 

(a) X. R. and M. [The defendant] may bring a counter-plaint lur 
atnwi ve language, or personal trespass, or for acts of atrocious violence. 

, \ 
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OF MESNE PROCESS. 

; the reply is, that the recrimination is not used for 
the sake of trying two different pleas, hut for the sake of 
obtaining a mitigated, or averting a weighty punishment. 

14. * As if a person, being charged with having abused Example, 
or assaulted another, should plead that the complainant was 
the first aggressor, a mitigation of punishment might be the 
consequence, as Ndreda has said: “ It is a settled rule, that 
the first aggressor is the chief delinquent. He also is a 
wrong doer who attacks in the second instance, but the pu¬ 
nishment of the first party will be more severe.’^ But where 
the parties simultaneously aggress, there is no difference in 
the punishment, as appears from the following text: “If there 
can be no distinction found between the parties, and the 
abuse, assault, and violence be simultaneous on the part of 
both, the punishment of both is to be the same.”!; 

15. Although it is impossible to try both allegations at, Re<*pi uUtWu 
once, yet in charges of assault, &c. recrimination is perti¬ 
nent ; but in actions for debt and the like, it is vain. Hav¬ 
ing thus propounded the law with respect to the parties, he 

proceeds to declare the duties of the judges and assessors. 

Section II. 

Of Mesne Process. 

X.A.. “A. competent, surety must be taken from gecurit . 

both parties for the-satisfaction of the award ’’UiVt tal ' en fo/ th° 

----- ' II \ u ) tisfaction nf .. 

----- award lUo l 

* This seems analogous to the plea of son assault demesne, in the English 

law ; but from what has preceded, it would appear that the equitable doctrine 
of set off, was not recognized in the Hindu code. 

t Cited in the Vioddatandava, Mddhavceya, Smritkhxndricd, and VeeranU. 

Irodaya. 

•t Dundai iveca , SmritichandrieA and Veeramitrcdaya. 

]| Ydjnyawalcya , cited iu the Yyamhdramayw'ha, tiubodhini, Vivcidalandavo 
Dip deal ioa: and by Vishmrupa, Mitramisra, Dalambhalta. 

fa) X A. E. and M. On behalf of each party, a surety, competent to meet 
the result of the suit, shall bo bound, 




% 








minis r# 


M1TACSHA11A. 


CHAP. II. 



1. fl Both parties,” that is, plaintiff aiul defendant. “ A 
competent surety,” one who stands in the same relation to 
the affair. A representative must be taken from both parties, 
from the plaintiff and defendant, “ for the satisfaction of the 
award,” for the delivery of the sum, or the fulfilment of the 
penalty adjudged in all proceedings by the judges and 
assessors. 


in default of 2. If this be not practicable, persons must be appointed 
ties’ to be guarded^ ^0 guard the parties, who are to provide their daily subsis¬ 
tence, as has been declared by Catyayana : “ If a party is 
unable to furnish a competent surety, he is to be guarded, 
and at the close of each day is to furnish wages for the ser¬ 
vice of his guards.”* Thus the rule for taking security 
from the litigant parties has been declared, and it remains 
to show the object of this measure. 


Section III. 

Judgment in Actions for Debt. 

what judgment XI. “In the case of a denial, when the claimant 

be given a* , ... 

pjnat defendant, proves his allegation, the defendant, being cast, is to 

being cast, . 

pay the amount, and an etjual amount to the king. 

A person bringing a false claim is to discharge twice 

the amount of his claim/’t (a) 


* Cited in the Vyav<ihdramayficha, Viudda'.andava, Yeeramil -odai/a, Dipa- 
calica, and Mddhaveeya. 

+ Ydjnyamleya, cited in the Vivddafandava, Teerami/rodaya, Smriti- 
chmdricd, Dipacalica, and Subodhini, and by Vishwariipa, Mitramma , 

BaUunbhatta. 

( a) XI. B, and M. One against whom, after [a plea of] denial, judgment 
ib given, shall pay the amount [adjudged to the plaintiff] together with an 
e'pial sum to the monarch. One who has made a false complaint, shall forfeit 
double the amount of his claim, 
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n. OF JUDGMENT FOR DEBT. 

A denial of the claim alleged by the plaintiff being- made 
by the defendant, and he being east, or compelled to submis¬ 
sion by the witnesses or other evidence, shall pay the amount 
claimed to the plaintiff, and to the king an equivalent fine 
as a mulct. 






2. But if the plaintiff cannot establish his claim, he be- , . . 

• . " judjjnieiit 

comes the false claimant, and hence he is to pay to the king to heaven against 

a fine equal to twice the amount claimed ; and the same rule to P Mtabn a h* m ^ 

obtains in a plea of former judgment or special, plea. In da ‘ m ’ 

these instances, the plaintiff concealing the fact, and being 
overcome by the defendant, shall pay a fine to the king equi. 
valent to twice the amount obtained; but if the defendant 
cannot establish his former judgment and special plea, then 
he is the false claimant, and being overcome by the plaintiff, 
is to pay to the king a fine equal to double the amount claim¬ 
ed, and the amouut claimed to the plaintiff. In a case of 
confession, there is no fine. ( 


.‘3. The text above quoted relates only to actions for 
debt, because the fines applicable to other cases have been 
propounded separately; aud it is not applicable generally, 
because in cases where there is no property claimed, it 
could not apply; and although there is a special provision 
“ The debtor shall be caused to pay by the king,”* 
which also relates to actions for debt, yet that contains a dis¬ 
tinction which will be hereafter treated of. 


The test 

°aly to 

for debt. 


relates 

a ctioaa 


4. Or the text quoted may be admitted to be applicable 0 
to all cases, and thus interpreted :-a denial of the allegation interpreted 1 ^ e be 
being made by the person against whom it is brought, and he case!" 6 to °*W 
being overcome by the evidence adduced by the complain- 
ant, shall pay a fine proportionate to the several causes 


* Ydjnyawalcya, cited in the Dipacalica, YivddoManydrnim, Vivdthnw.- 
vasetu, Md.dhweeyo, aud S,;.ri(ido,ndrkd. 
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of action. Tlie connective particle may l>e used affirma¬ 
tively, and the term “to the king” may he considered as a 
mere recital. If the complainant cannot prove his allegation, 
he becomes a false claimant, and shall pay a fine in money 
equivalent to twice the fine prescribed for each cause of action. 
In this instance, as in the former, the same rule obtains in 
cases of a plea of former judgment and special plea. 


Section IV. 


Inference from 
n former text. 


Exception. 


Explanation of 
the text. 


Special Rule respecting the Answer. 

]. From the injunction, that the “claimant shall imme¬ 
diately reduce to writing the evidence of the thing to be 
proved,”* it may be inferred, that in the delivery of the 
answer, some delay is permitted. 

2 . But an exception has been laid down. 

XII. “In a capital offence, theft, assault, and abuse, 
[ where] a cow [is the cause of action,] slanclei, aggres¬ 
sion, women; let him contest immediately ;f other¬ 
wise, at option.” (a) 

3. “ Capital offence,” which signifies an attack upon the 
person or the like, by means of poison or weapons. “ Theft” 
petty larceny. ' “Assault and abuse,” attack either on the 
p, rson or character. Its nature will he subsequently explain¬ 
ed. “ A cow,” a milch cow. “ Slander,” an accusation tend- 


* YAjnyamlcya, cited in the Dipacalica, and by Balamhhatla. 

I XII u a „d M. In a case of atrocious violenoe, of theft, of reviling or 
personal trespass, where a cow is the subject, or a [malicious] charge of crime 
or an offence destructive of life or property where a female [of he househ ] 
„ ,he subject— pn each of t hese eases] the Court shall compel the parties 
go u trial forthwith. In other cases, a day may be appointed at pleasure. 
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INDICATIONS OF FALSEHOOD. 

loss of cast. “Aggression,” an attempt either on life 
or property. This compound has its termination in the singu¬ 
lar number, each of the terms composing it being singular.* 
“ Women,” women of family, and slave girls. In the former 
case, character is involved; in the latter, property. “Let 
him contest immediately” The answer is to be immediately 
given, and no delay is to be allowed. “ Otherwise :” in other 
actions, delay in delivering the answer has been declared 
optional with the parties, or with the assessors and judges. 






Section V. 

Indications of Falsehood. 

XIII. One who is constantly shifting Ins position, in.u. au.» 
licks the corner of his lips, whose forehead sweats, and j*J?° ht,ud «numcr. 
whose countenance continually changes colour, (a) 

l 

XIV. One whose mouth dries up, and who faulters' 
in his speech ; who contradicts himself often ; one who 
does not look up, or return an answer ; who bites his 
lips, (h) 

# When two or more words come together, each in the same case, and which, 
in the usual mode of construction, would be separated by a conjunction 
equivalent to “ and,” they may be formed into a compound of the third 
species called Ihoundwa. There are two modes of forming compounds of 
this species. In the first inode the compound is considered as many, 
aud the last word is therefore put in the dual or plural number ; and in the 
second mode, the aggregate is considered as one, aud the last member is, 
consequently, put in the singular number and neuter gender. Wilkin’s 
Grammar, 509. The passage in the text is an example of the latter species- 
of compound. 

(a) XIII. R. and M, Ohe who moves from place to place, who licks tho 
comers of his mouth, whose forehead sweats, and whose countenance changes 
eolour, 

(4) XIV. R. and M. Who with words from a dry throat, stammering,, 
says much that is contradictory, who makes no response to word or louk, wire 
contracts the lips— 


l 
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Exposition 
the text. 


Further cxpla- 
nation. 


Ditto, 


XV. One who undergoes spontaneous changes, 
whether mental, verbal, corporeal, or actual ; such a 
person, whether under a charge or giving evidence, is 
esteemed false.” (c) 

f 2. “ One who undergoes spontaneous changes or alterations” 

such as arc not caused by fear or other passion ; “ whether 
mental, verbal, corporeal, or actual, is esteemedfalse whether 

under a charge or giving evidence. 

3. He then explains those changes particularly. “ Who 
is constantly shifting his position who cannot remain in one 
place. “ Who licks the corner of his lips who rubs the tip 
of his tongue about the extremities of his lips. These are 
actual changes. 

4. “ Whose forehead sweats Whose forehead is marked 
with drops of perspiration. “ Whose countenance continually 
changes colour undergoes an alteration in colour from 
dark to pale. These are corporeal changes. “ One whose 
mouth dries up, and who faullers in his speech who hesi¬ 
tates, and hardly articulates in bis speech. “ Who contradicts 
himself often whose words are much at variance with each 
other. These are verbal changes. “ One who does not look 
up, or return an answer one who docs not give a direct 
answer, and who on being looked at does not look a man 
full in the face. This is a sign of a mental change. “ One 
who bites his lips or who contorts them. This also is u 
corporeal ehauge.f 

* Ydjnyawtdcya, cited in tlie Subodhini, and by Dtpacalica, Aparadilya,' 
Milraiiiitra, Balambhatta, Vixhwarupa. 

(c) XV. E. and M. Whosoever [in this wise] changes his natural man¬ 
ner, in the action of his mind, of his speech, and of his person, is to ho set 

dowu os false in his complaint, or [if a witness] in his testimony. 

+ The mauner and deportment of witnesses is very commonly a prin¬ 
cipal ground of absent to vr dissent from thoir teitiiuouy, and i:. doubtless a 





INDICATIONS OF FALSEHOOD. 


A. Those nre declared to establish merely a probability 
of falsehood : not a certainty, from the difficulty of distin¬ 
guishing between changes which have a cause, and those 
which are spontaneous. Should any intelligent man be able 
to explain the distinction, even this is not a cause of failure. 
As people do not perforin funeral ceremonies on the appear¬ 
ance of the probability of a person’s dying : so, in these 
instances, although it should appear probable that a person 
will be defeated, still it is not the proximate cause of defeat. 


V »\ 

TJ symp¬ 

toms,'not certain 
or fatal the 
case. 


i 


6 , Moreover. 

XVI. “One who on his own authority decides a Cases of non-suit 
doubtful cause, one who flies, and one who being sum- aud fmc ‘ 
moned stands mute, is to be cast and amerced.”*^ 

(In. One who on his own authority , without having recourse 
to proof: decides , by duress or other mcaus, a doubtful cause : 
one in which the claim is denied by the debtor, shall be cast' 
and fined. Being sued after having confessed the claim, or 
after its being proved against him, one. who flics or absconds, 
and being sued and summoned by the king, one who stands 
mule in the assembly, are also to be cast and amerced. \ 


very rational indication of the existence or want of sincerity. That the dis¬ 
position of the witness will have an influence on his manner is undisputed ; 
the adequate observation of it is, however, a matter requiring the most skil¬ 
ful and judicious discernment ; the detection of affected plausibility, and the 
assistance of constitutional timidity, are objects which respectively import, 
in an eminent degree, the administration of justice. Appendix to Pothier, 
p. 256. And in a subsequent place, a passage from Lavater connected with 
this subject having been quoted, a citation from Halhed's Code of Gontoo 
Laws is given, descriptive of symptoms similar to those mentioned in the text 
* Yiymjatvulcya, oited in the DipacaHeu and Svhodhini, and by YishwarUpa, 
Jlalambk rita, Aparadityd and MitramUra. 

(a) XVI. R. aud M. One who enforces by his own arbitrary act a claim 

v hi eh is denied, w ho absconds, or who does not respond when called— [each 
of those] is considered to have failed, and is amenable to punishment. 
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Explained. 7. “ Whether under a charge or giving evidence, is es¬ 

teemed false.” From this text, it might be inferred that a 
mere ascertainment of probable defeat was intended. The 
word “ amerced” has been used to preclude that -supposition. 
The word “ cast” has been used to obviate the supposition, 
that such person is only to be amerced, but that lie does not 
incur the forfeiture of his claim.* 


Section VI. 

■Of Confiding Claims. 

Case of conflict- 1. When two claimants come into court, aud simulta¬ 
neously prefer a claim : as if one person having obtained a 
held by gift, and enjoyed it for some time, and then on an 
emergency goes with his family to another part of the conn- 

If 

try; and another individual, haling obtained the same field 
by gift, aud enjoyed it for some time, goes abroad, and after¬ 
wards both of them returning, come into court simultane¬ 
ously, each claiming the field : in such a case, which of them 
is to proceed ? In answer to that, it is stated : 


Who is to pro- XVII. “Both having witnesses, the witnesses of 

:cd, 3 

the first claimant are to be adduced. But the first 
■claim being rejected, they will be those of the second 
claimant.”! {a) 


* In ft former verse, Chap. ii. Section 1, §§ 9, there was a provision against 
the forfeiture of the claim in certain cases. The provision for it here is in¬ 
troduced, to shew that such consequence follows in some instances. 

t Y&jnyamalcya, cited by VishtcarUpa, Balxmhhailct, and Mitrttmsra, and 
in the Subodhini, Dipucalica, Viv'tiaiandaca, PyauahdracliiiddiH'ini and 
SmrkuWra. 

fa) XVJI. B. and M. Where there are [rival cla ms, and] witnesses on 
both sides, the witnesses of him who asserts the elder titie, arc to be first \ 
examined : ii that title be admitted, then the witnesses of him who claims by 
subsequent title [shall bo examined]. 
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OF CONFLICTING CLAIMS. 


2. “ Bulk Both claimants having witnesses, the witnesses 
of the first claimant are to be examined. By the first claimant 
is meant, not the man who makes the first claim, but the 
person who claims the first gift and occupancy. 


<SL 

U 

u 




3. But if the adverse party should admit the assertion, Exception, 
saying, that it is true, but that his adversary sold the field to 
the king, who gave it to him, or that he had received it as a 
gift from another, to whom it had been given by his adver¬ 
sary, then from the incapacity of the first claimant to offer 
proof, his claim being rejected, the witnesses of the second 
claimant are to be examined. The witnesses of the person 
who claims the second acquisition and occupancy are in 
this case to be examined. This is the most correct interpre¬ 
tation. 


4. It is wrong here to apply the rule, that in case of a General rul( , 
denial, the witnesses of the plaintiff, and in the case of a this iusUnce!' 1 ' m 
plea of former judgment or special plea, the first claim ' 
being rejected, the witnesses on the part of the defendant 
must be examined. 


5. That has been already declared in this, “ The claimant 
shall immediately reduce to writing the evidence of the thing 
to be proved,”* and in the subsequent texts; and there 
would be a repetition, if such were the meaning. The dis¬ 
tinction has been clearly laid down by Ndreda in the follow¬ 
ing texts : “ In a denial, the plaintiff is to adduce the evidence : 
in a special plea, the defendant: and in a plea of former 
judgment, it is only necessary to produce the decree.”! 
Having recited this text, he proceeds : “ Where there are 
two claimants to one cause of action, and each has witnesses 
those of the prior claimant are to be examined.”! This 


Argument 
support of 
“hove opinion. 


in 

tho 


* See Chapter ii. Section 8, verse 1. 

+ Cited in the Vyavahdrac/iintamani, but Oalyayana in the &nritickandricd 
; ( it«d iu the Viuddatandava, VymahdracMtUAmani^ and SmritMrrj. 
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case being distinct from all others, has boon provided for 
specially. 


Section VII. 

Of an Action attended, by Wagei 1 .* 

ty XVIIL “ If the ckim be attended by wager, the 

losin * P art - V is to be compelled to pay a fine, his 
bcsi(,c3tbeclaim - wager, and the thing claimed to the plaintiff”! (a) 

1. If the claim or judicial proceeding be a wagering one, 
or joined with a wager or stake, then the party who loses, oi¬ 
ls cast in such wagering cause, shall be compelled by the king 
to pay the fine specified, and the wager made by himself, to the 
king, and to the plaintiff the property forming the subject of 
the claim. 

i Wager maybe 2. TV here any person, influenced by vehemence, engages 
one part) only. j n the eveu fc 0 f his being cast, to pay a hundred panas, and 

his adversary does not engage at all, there also the cause may 
be proceeded on. 

which case 3. Should the event of that cause prove the wagering 
“able for it ' P ar ty to be cast, he shall be made to discharge his waerer, 
together with a fine. But should the other party be cast, lie 
is only to pay the fine, but not the wager ; because the dis¬ 
tinction has been observed of the wager made by the party 
himself. 




# This is not exactly the wager of English law ; being in fact nothing more 
than a simple bet on the part of the litigant using it, that he obtains judgment 
on his side. 

+ Ydjnyavialcya, cited in tLe Subndhini and Dipacalica, and by Apo.ra- 
dibya, MiiramUra, Balambhalta, and Vishwanlpa. 

(a) XVfir. R. and Mi, Should .the suit be accompanied by a wager, [the 
Court] shall compel the losing party to pay the fine ["prescribed], as well as 
bis wager and his debt to the creditor. 
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-<3^ So, where one party wagers a hundred, and the other 
fifty ; in the event of loss, each party is to discharge his 
own wager. From the condition expressed, “ If the claim 
he a wagering one,” it follows that it may he without wager. 


<SL 


Lacli pirtv' 
pousiblo [or hia 
own wager. 


Section VIII. 

Special Rules of Proceeding. 

XIX. “The king shall investigate judicial pro- . Trwitobe 4 wi(i 
ceedings in a bond fide manner, rejecting ambiguity J 
CC’halaJ ; * but should the truth not be established ac¬ 
cording to judicial form, failure ensues. ”f (a) 


Neglecting or casting aside ambiguity, or what may 


Partiei 


have been stated unintentionally, the king shall investigate or "£8*1 to 
try judicial proceedings in a loud fide manner , according to ' ucta ‘ 

the real circumstances of the case ; and if the facts as they 
exist in reality he not established or proved according to 
judicial form, failure ensues, or defeat is the consequence. 

Therefore it is necessary to proceed according to the real 
circumstances of the case. 


3. It becomes the judge and assessors to use all means, 
gentle and other, to induce the parties to declare the truth ; 

in which case a decision may be passed without having re- 




* Fraud ( C’halaJ, or perversion and misconstruction, is of three sorts • 
1st, verbal misconstruing of wbat is ambiguous : 2nd, perverting in a literal 
sense wbat is said in a metaphorical one ; 3rd, generalizing what is particular — 
Li. T. Colebrooke, on the Philosophy op the Hindus, Trans. R. A. 8. vol i 
p. 117. ’ 

+ Yujnyawalcya, cited in the Suhodhini and DipacaUca, Vi.hwarupa. 
Lialamhhntla, Aparaditya, aud Milramisra. 

(a) XIX. K. and M. Let the monarch, rejecting subtleties, conduct the 
trial of suits upon the merits ; even merits, in the absence of proof, must fail 
of BUevcSS in the suit. 
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course to witnesses or other evidence. But as it is impos¬ 
sible in every case to decide agreeably to reality, a decision 
must be made according to tbe witnesses or other evidence ; 
this is the alternative. 


Two methods 
of deciding cer¬ 
tain and uncer¬ 
tain. 


4. As has been declared : “ Two methods have teem 
propounded, the one certain, the other uncertain. Certain,, 
is where the real facts of the case are represented ; uncertain, 
is where the facts are doubtfully stated.”* A proceeding, 
carried on in the certain mode is tbe primary one, but the 
uncertain mode is secondary, because a decision passed on 
the faith of written proof and witnesses may be sometimes 
correct and sometimes otherwise, for witnesses and other 
evidence may be false. 


5. “ Should the truth not be established according to 

judicial form, failure ensues.” An example is now given of 
this latter part of the text. 


Proof of a part, XX. “ In a denial of more than one written claim, 

when the whole , 

claim is denied, if confuted in a part, lie shall be made to pay by the 

is proof of the i ■ J J 

whole. hmg the whole amount of the claim; but that which 

has not been represented should not be received.”f(«) 


■Explanation. 6. In a written allegation, comprising more than one, or 
several claims for gold, silver and cloths, for instance, should 
the defendant deny or disallow the tvhole: if confuted, or 
forced to an admission by witnesses or other evidence in a 


* Ydjnyawalcya, cited by Aparaditya, Balambhatto, and in the Yivdda- 
tavdaw. 

t Ydjnyawalcya, cited by Balambkatla, Bishwatiipa, Mitramisra, Apara¬ 
ditya, and Snlapani. 

(«,) XX. E. and M. If one plead a denial to a representation includin', 
several matters, and one part be proved against him, the inonasch shall compel 
him to pay the whole amount claimed : but what has not been previously 
dared [by the plaintiff] is inadmissible. 
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of the claim, the gold, for instance, the king shall cause 
him to make good to the plaintiff the whole, comprising the 
silver and the other articles specified. But " that which has 
not been represented should not he receivedthat thing 
which has not been mentioned at the time of making the 
first representation must not be received ; as if the plaintiff 
should assert that he had forgotten a certain article, his 
assertion must not be received or attended to by the king. 


7. This is not merely an express precept; because the 
defendant is proved to have been false in one instance, and 
therefore it is presumable that he is false in another; and 
because the plaintiff is proved to have been true in one 
instance, and therefore it is presumable that he is true in 
another. The text of the contemplative sage is thus asso¬ 
ciated with the result of inference, or in other words, pro¬ 
bability. 

8 . A decision being passed according to reasoning and 

express law, should it not be conformable to the real merits 
of the case, the judicial officers are not blameable, as Gouta- 
ma has declared : " Inference is the mode of discovering the 

truth : relying on that, therefore, let a conclusion be formed.” 
He then proceeds to declare, “ that the king and his officers 
are exonerated from blame” [in such cases.] * 

9. This rule respecting a person who has been confuted 
in part, must not be interpreted simply to imply the rejection 
of the defendant’s statement; because it expressly declares 
that the king shall cause a person who is confuted in part t ' 
make good the whole. 

10 . Catytfyana, says: "In an action comprising ma 
claims, the creditor shall recover that property only to which 


* Cited in the Vuddatando.ia, 


Rule not 
!>' express, 
deducible 
reasoning. 


mere- 

but 

from 


A decision found. 
f, d . 011 inference 
’. u e erroneous, 
no blame attaches. 


Erroneous sup, 
position noticed. 


Text of Cah/t. 
yana has a specie! 
meaning. 


« 
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Le can establish bis claim by witnesses or other evidence.”* 
This text relates to the discharge, by the son or other heirs, 
of debts contracted by the father or ancestor. 


^T° which the 11. In this instance, if several claims be preferred against 
not apply. a son or other heir, and he plead ignorance, he is not a deny¬ 

ing party; and if confuted in part, he does not incur the 
imputation of falsehood. Hence, the text concerning a denial 
in the case of several written claims, does not here apply, from 
the absence of denial, and the consequent absence of the 
required inference. 

Cntydyana' s text 12. Therefore the latter text of Catyayana must be con- 

refers to a plea of ... „ ,. in- 1 • 

ignorance. sidcred generally operative in a plea ot ignorance, exclusive 

of the particular ordinance concerning a denial. 


Should the evh 13. “ In all actions for debt, and other actions, approach- 

or'^ebs 1 r than m the ing to certainty,! if more or less be proved, the claim is not 
may m, be "had^o established.”! This is declared by (Jatydyana : which 

other proof, means, that a part only of the claim, or more than the claim 
being proved, by testimony or other means, the whole is not 
thereby established. Should this text be adduced in opposi¬ 
tion, and should it be argued, that the proof of one part 
of the claim cannot in any case establish that part which is 
not proved, the answer is, that although the meaning of the 
text is, that by reason of the necessity of proving the whole 
claim, the proof of a part or of more by the witnesses ad¬ 
duced does not establish the whole which is to be proved, 
still from the use of the terms “ not fully established the 


# Cited in the Vivddatandava. And in the I'yavahdrachintdmani and 
Vivddarnavasetu. 

f “ Slhirapryeshoo , approaching to certainty." Proof in a ease of seduction 
or the like iB dependant on evidence, &c„ renting on tokens or other w-al 
ground^ ; therefore, in such cases there is uncertainty. But in cases of debt 
and the like, the proof depeudiug on evidence vesting on strong grounds, these 


roaeB are approaching to certainty.— Subfiodhini. 

$ Cited in the Vcerv. m if rod 9 nivitwh « n dfv'A, and 1 foddatwiduc 
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fn np is, that a doubt remains, and that recourse must 
he had to other proof. This also is warranted by the text, 
“ rejecting ambiguity.”* 



14. But in criminal prosecutions, if part of the charge he i n criminal pro- 

uvnvod bv witnesses adduced to establish the whole charge. secutions . proof of 
pruYuu. ‘jj 6 > a part is sufficient 

in this case the whole charge is proved, because this alone is forth© whole, 
sufficient proof in such prosecutions, as appears from the fol¬ 
lowing text of Gatya'yana : “ In cases of adultery aud theft, 
the whole charge is proved, should the witnesses adduced 
depose to the truth of any part of if. 1" 


15. But [should it be objected] , that " In a denial of more Disquisition 


than one written claim,” &c. is one sacred text, and « In an proceeding 
action comprising many claims,” &c. is another sacred text; sacred texts 
__that here no authority can attach to either, from their op¬ 
position to each other, and their being mutually conflicting ; 
and that they cannot he reconciled by applying them to differ¬ 
ent subjects;—it is answered, that 


to the 


as 


XXT “ When two sacred texts oppose each other, 
that which is most applicable has most weight. J(«) 

15a Where two sacred texts contradict each other, the 
contradiction must be rejected by referring them severally; and 
that which is applicable, by general or particular intcienco or 
otherwise,|| has most weight or authority. Should it he asked 
how this applicability is to be made ap parent; it is answered, 


t -yojiujwalcya, quoted by Xulapan t, Baiambhalia <tc. 

(a) XXI. R. aud M. If two texts of the Law be opposed to each other, 

an argutnoufc founded on usage is of toroo. 

|| <■ Ooi^rgotubadade, iMna, by general or particular inference.” Tho 

exception euperee** the general rule ; and this is the method of construing 
the universal and special rules : “ or otherwise," applicable or not so, by reason 
„[ ; te i^i„g appropriate or the reverse to the subject matter.— Sttiodhm, 

r. 2 
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To be referred 
severally. 


Exception in 
favour of the sa¬ 
cred code. 


Superiority of 
tbe bacred to the 
ethical code. 
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by experience, by ancient experience, showing the relation 
between cause and effect.* 

16. Moreover, in the instance in question, it is proper 
to apply the rules severally, and in all instances, it is optional 
to refer rules according to their applicability to particular 
cases. 

17. A special exception is propounded to the general 
rule respecting conflicting authorities. 

XXIA. " It is a fixed rule, that the sacred code 
is of greater authority than the rule of ethics.”! (a) 


17a. Ethical codes, such as those compiled by Usanasa and 
others, indeed, having been already excluded by the text 
“ conformably to tbe sacred code of laws,”! it follows that 
the ethical rules here meant are those which treat of the duty 
of kings, and are included in the sacred code. "Where the 
sacred and ethical codes are at variance, the former is more 
authoritative than the latter: this is the established rule or 
definition. 

18. Although there is no essential discrepancy between 
the sacred and ethical codes, owing to their conjoint opera¬ 
tion ; yet, from the superiority of the subject of religious duty, 
and the inferiority of the moral code, the sacred code is of 
greater authority : this is the meaning. The superior ity of 


* In logic, Anmaya and VyatireJen : the first is the relation of events, of 
which whenever one occurs, the other also occurs ; the second is the connexion 
of circumstances, of which when one occurs not, the other also does not occur, 
—Note to Dio., vtiL V 9. 

t Ydjnyoxtalcya, quoted by Sulapani, Balambhatta, tfc. 

(a) XXIA. E. andM. But the Dharma Sdstraisof greater force than 
the Artba Saetra. This is a settled rule, 

J Chsp. I, p. 1, §§ 2. 
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iritual matters lias been exhibited in the commencement of 
the work.* Therefore, when the sacred and ethical codes 
oppose each other, the latter must give way, and it is not 
optional to refer them severally. 



19. What is the example ? “ A man may unhesitatingly Certain texts 

kill a spiritual teacher, or a child, or an old man, or a learn- ly aWarbncTnot 

ed priest, coming with an hostile intent.”+ There is no e v cam P lc3 of the 
* Above rule, 

guilt at all imputable to the slayer of a person coming with an 

hostile intent, whether overt or concealed; for wrath meets 
wrath."J “ Let a man in battle strive to destroy a person 
coming with an hostile intent, even though he may have stu¬ 
died the whole Vedanta: by such an act he does not become 
the murderer of a Brahmin.”|| These are specimens of 

moral rules. “ Having slain a Brahmin unfittingly, such is 
the prescribed expiation ; but there is no expiation permit¬ 
ted to one who wilfully kills a Brahmin.”^ These and 
others are texts of the sacred code. But these extracts 
should not be quoted as conflicting instances of the sacred 
and ethical codes, where the former should be held to prevail i 
over the latter. 


20. For as these two do not apply to the same subject, Because the ethi- 
there is no opposition, and consequently no room to assign roborativ 0 a ' e cor " 
relative superiority. “ A man may unhesitatingly kill a spi- of the sacred 
ritual teacher, or a child, or an old man,” &e. These and 
the other texts have been merely recited in corroboration of 
the following texts, commencing, “ A Brahmin may take up 


* In the first chapter of religious duties and ceremonies. 

f Mem and Vishnu in the VivAdarnavasetu ; but uncertain in the Veera- 
mitrodaya. 

t Uncertain in the Veeramiirodaya; but Culhcalhatta says, it is the text 
of Menu. 

|| CatyAyam in the Vivddarnavaeetu and Veeramiirodaya. 

H Mem, cited by QuJfacahJiatta. efc. 
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arms in defence of religion.” “ In self-defence, and in de¬ 
fence of sacrificial apparatus, in war, and in guarding Brah¬ 
mins or women, one who lawfully kills another is not cul¬ 
pable.”* In defence of one-self, in defence of sacrificial appa¬ 
ratus, or articles requisite to the performance of sacrificial 
ceremonies, in battle, one who slays another lawfully with 
sharp weapons, who slays a person coming with an hostile in¬ 
tent against women or Brahmins, is not punishable. 


Text relating to 
tile killing of a 
Brahmin not to be 
construed literally. 


21. A person may slay a spiritual teacher or others whose 
persons are exceeding sacred, if they come with an hostile 
intent. A fortiori others. Prom the occurrence of the 
word “ or,” in the preceding text, and the word “ even ” in 
a former one prefixed to “ though he may have studied tho 
whole Vedanta," it is not intended positively to assert that 
spiritual teachers and the like may be slain.f This meaning 
also may be gathered from the text of Soomuntoo. “ There 
is no crime in killing any one coming with a hostile intent, 
except a cow and a Brahmin f* and from the text of Menu ; 
“ A man must not slay a spiritual teacher, an expounder of 
science, a father or mother, Brahmins, or cows ; all these are 
sacred.J 


Hut &n muting 22. The text, by applying it to the prohibition of slaying 
th'eir cases. tl0n spiritual teachers, and the like, coming with an hostile intent. 


* Mom, oited by Cullucubhatta, die. 

f The whole of this disquisition is rather obscure. Tbo meaning seems to be 
this. It was declared that where the provisions of the sacred and ethical 
codes oppose each other, those of the former are to be adopted to the exclusion 
of the latter ; but it is the object of the author to prove that, in the instances 
cited, although there is an apparent variance, they are really not inconsistent; 
that they may both stand, if not construed literally ; that the provisions of the 

ethical code, in these instances, should be considered in an hyperbolical sense, 

and that the authority to slay wilfully, a Brahmin coming with an hostile 
intent, is not taeant to be taken in its literal sense, but is used as on argument) 
a fortiori, to prove the permission of slaying other hostile aggressors. 

T Menu, cited by CuUucabhatta, ijr. 



WNtsr^y 



^rendered pertinent, but not otherwise, as the prohibition 
to destroy is conveyed generally in the Shasters : “ There 

is no crime in killing any one coming with an hostile intent/’ 
&e. This text also relates to other than Brahmins and the 
like. 
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2:3. For, “ an incendiary, one who administers poisou, General defini- 
one attacking with a murderous weapon, a robber, one who g r ° 0 n sa “”) 03tile ag- 
usurps the land, and one who carries off the wife of another, 
these six arc denominated hostile aggressors.”* One intent 
on destroying by sword, poison, or fire, one who has lifted 
up his hand in imprecation, one who destroys by means of 
incantations,f a spy upon the king, an adulterer, a seeker out 
of blemishes; these and others of the like description are to 
be considered hostile aggressors. Such is the general defini. 
tion of an hostile aggressor. 

24. But Brahmins and the like, being hostile aggressors, Brahmins aiul 
mav be opposed bv a person not meditating their destruction, Bacre< i per* 

J 11 " . woii3, ruust iu u 0 

but for the sake of his own preservation. Should they be to wilfully 

destroyed unintentionally, a slight expiation must be pier- 'T, * 

formed, but the king does not award any punishment. This, 

then, being the conclusion, it becomes necessary to adduce 

another text as the example [of opposition between the sacred 

and ethical codes.] 

2o. It is now declared : " The acquisition of a friend is Texts 
more desirable than the acquisition of gold and land. There- ng t,le above 
fore a man must strenuously endeavour to obtain that. I” 

This is a rule of ethics." But the sacred code declares, that 


* Cited in the YeeramUrodaya, Vivddarmraaetu, Diptxcalica. 

+ The original has it “ by means of the Alfiurvaveda.” The Athurvavtda, 
59 is well known, contains many forms of imprecation for the destruction of 
enemies .—Ward on the Bindus, vol. i, p. 298. 

+ Uncertain in the VeeramUrodaya. 
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” tie king, divested of anger and avarice/'’ &c*. In these 
two instances there exists some contradiction : for instance, 
in a regular judicial proceeding, the acquisition of a friend 
would be accomplished by prejudging the success of one 
party; but this would not he conformable to the sacred code, 
in conformity to which, the success of either party not being 
prejudged, the acquisition of a friend will be defeated. 


for 26. Here then the sacred code is more authoritative 
t!l J than the ethical code ; and Apastamba has propounded a 
heavy penance, where ethical and sacred rules interfere with 
each other, for the person who inclines to the ethical. The 
penance endures twelve years. 




• MIN ISr/ff 


CHAPTER III. 




Vs* 

OP THE GENERAL NATURE OF EVIDENCE. 


Section I. 

I. It lias been said : “ The claimant shall immediately Text cited 
reduce to writing the evidence of the thing to be proved 
but in anticipation of the question, what is the nature of that 
evidence ? — 

XXir. " Evidence is said to consist of written Four of 
proof, possession, and witnesses. In the absence of U ' ld8Uce ' 
all these, one of the divine tests is prescribed.”* (a) 

3. Evidence is that by which a matter is established or Further di , 
decided. This is two-fold, human and divine: human evi- sion of evidence?'' 
dence is three-fold, writings, possession, and witnesses. Such 
is the opinion of eminent sages. Writings are of two sorts 
official and private. The official sort has already been de^ 
fined ;f the private will be treated of hereafter. Possession 
implies enjoyment. Witnesses will be treated of hereafter. 


* Ydjnyaiualeya, cited # in the Veeramitrodaya, Vyavahdrachintdmani, 

f'ivddatandava, Vyavahdramamtc’ha. 

(a) XXII. R. and M. Legal proofs are described as, writing, possession 
and witnesses. In the absence of either of those, it u ordained, that some one 
of the ordeals is [to be resorted to.J 

+ Io the first chapter, treating of religious duties and ceremonies, bv the 
following texts of Ydj»y 9 walow Let a king, having given land or assign- 
ed a cor rod j, cause his gift to be written for the information of good priuces 
who will succeed him." “Either on prepared silk, or on a plate of copper, 
sealed with his own signet. Having described his ancestors and himself.”— 
Subod/r'ii. 


H 
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'jection against 
evidence of posses* 
sion replied to. 


4. Should it be admitted, tliat writings and witnesses, 
from their being expressed by language, and from their be¬ 
ing comprehended in sound,* may be evidence, but at the 
same time contended, that possession cannot he evidence, 
[from the absence of this capacity,] it is answered, that 
possession is proof, when joined to certain qualities : because 
purchase or other proximate cause of proprietary right may 
be inferred from conformity,f or deduced from presumption ■,% 
and therefore possession is proof, either by inference, or by 
reason of its not having any independent existence. 


Tu default of 5 , l a default of writings and the other two descriptions 

othor evidence, a .... 1 

divine tust to be of evidence, a divine test, the nature and distinctions of 
which will be treated of hereafter, is propounded as another 
species of evidence to be resorted to, with due attention to 
tribe, place, and time. This fact is ascertained from the 
text above cited : “ In the absence of all these, a divine test 
is prescribed :”|| and also from the nature of a divine test, 
and of its proof having been declared in the scriptures. 


* To the due understanding of this, it is necessary to explain, tliat accord, 
ing to the Mimdnsa philosophy, there are three modes of proof: Prutyukslu, 
or the evidence of the senses ; Unnoomanu, or the evidence from inference ; 
and Shubdu, or the evidence from sound. 

+ Avgubhicharu, or conformity, is a term of logic. “ In Hchoabkasa, 
there are five divisions, viz., Suvyulhicharu, Viroodhu, Sutprulipukshu, 
Usiddhee, and Vadhu. The assignment of a plausible, though false reason to 
establish a proposition, is called Hetmabhasa. Agftement as well as disaeree- 
ment in locality between the cause and the effect, is Sueyubkicharu.” — Ward, 
vol. i., p. 400. 

t Arlhapati. This is a mode of reasoning peculiar to the Mimdnsa, school 
of philosophy. Mr. Colebrooke on the Philosophy of the Hindus, observes : 
“Presumption, ArihapaV, is deduction of a matter from that which could 
not else be. It is the assumption of a thing not itself perceived, but nec'\.wa¬ 
rily implied by another which is seen, heard, or proved.”— Trans. R. A. A., 
p. 445. 

II See supra, § 2, 

V, Racing Uui declared in the scriptures, Where there is any visible pr° u b 
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But when two claimants come simultaneously iuto 
court, the one relying on human evidence, the other on a 
divine test, he who relies on human evidence is to be first 
heard, as appears from the text of Catydyana : “ When one 
adduces human evidence, and the other appeals to a divine 
test, the king will in this instance proceed to examine tho 
human evidence, and will not have recourse to the divine 
test/’* 


<§L 


Human evl. 
dence is preferable 
to a d'vino test, 

’ M 


7. Moreover, where there is human evidence to establish The principal 
the principal part of a claim, there also recourse must not be £elng ^ro^cd^by 
had to a divine test; as in the case of a denial of a claim human evidence, 
for a debt of one hundred pieces of silver borrowed, with not be had to a 
interest, should there he witnesses to prove the delivery, but dmne te3t ‘ 

not the amount of it, or the rate of the interest specified, and 
the claimant should offer to prove these facts by a divine 
test, here also, conformably to the rule, “ In a denial of more 
than one written claim,” &e., a divine test cannot be bad 
recourse to, for the purpose of establishing either the amount 
of the debt, or the specified interest. 

8 . This has been declared by Catydyana ; “ Where hu- The same mic 
man evidence is applicable to even only one part of the case, 'ujtyana Va ' 
that is to be received in preference, and recourse must not 

be had to the evidence of those willing to establish the whole 
case by divine test.”f 


it is improper to have recourse to that which is unseen : and as the nature 
of the divine test as proof, is contained only in the Bcriptures, and it is not 
palpable to the understanding of the world, so long as there is visible proof, 
invisible evidence should not be resorted to.— Subodhini. 

• Cited in the Vceravdtrodaya, Yyavahdi'achintdmani, Yivddatandava, 
8>nritkhar>dried, Vyavahdramadhava, but Ndreda in the Smritidtintdmaui 
and Yya.vuhdro.mat/ficlia. 

t Cited in the Y&ramitroinya, Vyavahdramayitc’ka, Yhddatandava, and 
Sinrilicliondrird. 

II 2 
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Divine test to 
bo resorted to only 
■n default of hu¬ 
man evidence. 


9. But if there be any text ordaining that a divine test 
must be resorted to in the trial of secret offences, still that 
applies only to cases where there is no human evidence : and 
although ISareda has propounded the following rule, “ In 
the case of an aggression ■committed in a desert, in an uninha¬ 
bited place, at night, or in the interior of a dwelling, and 
in the case of a'denial of a deposit, divine test must be resort¬ 
ed to,”* this also is applicable only in default of human evi¬ 
dence. This is the general fixed rule : an exception to it will 
subsequently be shown. 


Exception. 10. “ In the investigation of aggressions, or assault and 
abuse, and in all cases attended with violence committed long 
ago, the witnesses must be subjected to a divine test.”f 


Proof of custom 
depends on writ¬ 
ings. 


11. Next are propounded certain rales regarding writ¬ 
ings and other evidence. “ The proof of established custom, 
among assemblies of townsmen {pugd), companies of traders 
(ereni), or conventions of different trades (gunna), depends 
on documentary evidence. There neither divine test nor 
witnesses are available.”^: 


In other cases, 12. “ So also in a case relating to the right of a pathway 

possession is proof or rQa( j^ an d j u a ease 0 f a watercourse, possession affords 

the weightiest proof. There neither divine test nor wit¬ 
nesses are available.”|| 


In other cases, 13. “ In cases relating to the payment or non-payment of 

wages being between master and servant, to the non-payment 
for an article purchased, or when a dispute arises concerning 


* Cited in the Vivddatandava and Vecramitrodaya. 

+ Vnhaspati, cited in the Yivddalandava but Catydyana in the Vccra- 
milrodaya, Smritiehandrka , and Vyavakdrachintdmani. 
t Ibid. 

II Caiydyaka. cited in the Veeramifrodaya, Yyavdhdrachintdma and 
S nritichandt ica; but Vt'ihospaii iu the Vioadatundavti, 
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laid at dice, or with sporting animals ; in all these 
cases the evidence of witnesses must be resorted to, and 
recourse must not be had to a divine test or to writings.”* 

_ 

Section II. 

Of Relative Priority. 

1. In answer to the question proposed, to which of the The posterior 
two acts will the greater weight attach, when each party effect ^in^certain 
adduces evidence undistinguishable in point of preference, cases ' 

the one asserting a prior, and the other a posterior claim ? it 
is declared, 

XXIII. “ In all other matter, the latest act shall 
prevail.”! ( a ) 

2. “ In suits for property generally in actions for debt. Explanation. 
&c. “ The posterior act that which is last done, or the later 
transaction. The posterior act being established, he who 

asserts it succeeds ; and even though the prior act should be 
established, the assertor on that ground loses his claim. \ 

3. Thus, if one party proves a loan by its delivery, and Example, 
the other pleads that he owes nothing on account of repay¬ 
ment, here, in these two acts of delivery and repayment, 

both being established by evidence, the repayment is of the 
greater weight, and the party who pleads the repayment 
obtains judgment. 

4. So also, if a person having borrowed one hundred Actional ox- 

pieces of money at one per cent., should at a subsequent 

* Catyayana, cited in the Yeeramitrodaya, VyavaharachinUmani, and Srnri- 
iickandrica; but Yrihaspaii in the Viuadatandava. 

t l'djiyawahrya, cited in the rivadabhangamava, Tmadarnavaseln, and 
J)nya(,tioa. 

(«> XXIII. R. and M. In ali deputes where property ig concerned, 
that hut act ia of greater force. 
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Exception ill 
cases of mortgage, 
gift, and sale. 


Objection an¬ 
swered. 


period agree to pay three per cent., and there being evidence 
to both engagements, that for three per cent, is of the greater 
weight; from its having occurred at a posterior date, and 
because, it would be inconsistent with the existence of tbo 
first. It has moreover been declared, “ A posterior act not 
superseding a prior one, has no existence." 

5. An exception to this rule has been propounded. 

XXIII. A “But in the case of a pledge, a gift, or a 
sale, the prior contract has the greatest force.”* {a) 

5 a. In the three instances of mortgage, &c., the prior act 
is the more valid : as if a person having mortgaged a piece 
of land to one person for a valuable consideration, should 
subsequently mortgage the same piece of land to another for 
a valuable consideration, the right will be with the first mort¬ 
gagee, and not with the second. So also in the cases of gift 
and sale. 

C. It should not be contended, that as what has been 
mortgaged to one person cannot be mortgaged to another, 
on account of the right of the original owner having been 
divested, and that as the gift or sale of things already giveu 
and soid ;s impracticable, therefore this rule is impertinent. ; 
because it is here intended to declare the prior act to be 
more valid iu cases where a person, through delusion or ava¬ 
rice, makes a second mortgage, &c., where he has no right 
to do so. This rule, therefore, being pertinent, should not 
he impugned. 


* } 'tty'nyawalcyj^ cited in the Vivddabhangarnava, Dayatatwa, Vlvudatun- 
dava, hut Menu in the Vyavahdrachintdmani. 

(a) XXIIIA. R. and Af. Except in [cases of] pledge, gift, and Bale, when 

the first act is of greater force. 





EFFECT OF POSSESSION. 

Section III. 

Of the Effect of Possession. 

1. Previously to shewing how possession is evidence, 
when coupled with certain, qualities, he declares another 
effect of possession. 

XXIV. “ He wlio sees his land possessed by a 
stranger for twenty years, or his personal estate for 
ten years, without asserting his own right, loses his 
property in them.”* (a) 





to 


\\ 


Meet of pos¬ 
session. 


2. “ By another by a stranger. “ Observes his land Explanation. 
or moveable property enjoyed by another without interfer¬ 
ing does not prevent that other from enjoying it by a 
declaration that it is his own property : such twenty years’ 
enjoyment, that is to say, twenty years’ uninterrupted pos¬ 
session, will be the means of causing loss ; and in the case of 
moveable property, such as elephauts and horses, in ten years.' 

3. But [it may be objected,] that this is inconsistent, as Objection urged 
non-interruption cannot destroy proprietary right, non-inter- ^ ou th,s 1,,l «n>rcu. 
ruption not having been recognized, either in practice or 

theory, like gift or sale, to cause a cessation of right, and 
that, therefore, proprietary right does not accrue from twenty 
ye ars’ possession, and that possession, being merely evi¬ 
dence of right, cannot create the thing to be proved ; and 
moreover, that it is not included among the causes of pro¬ 
prietary right, such as inheritance, &c., as detailed in the 
following text: <f An owner is by inheritance, purchase, par¬ 
tition, seizure, or finding. Acceptance is, for a Brahmin, 

* Yqjnyamleya, cited in the Vivddatandava, Smrilichanchicti, Vyavakd- 
ramttyOo'ha, SmrUisdra, Vimdabhangantara. 

(a) XXIV. R. and M. If one see his l*nd in'the possetwiijn of another 

md say nothing, it is lost after twenty years ; moveables after ten yeans. 
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an additional mode ; conquest for a Cshetrya ; gain for a 
Valsya or SudvQ These eight Goutcxiiui has deviated to 
be causes of right, but lie has not enumerated possession* 
Therefore it is not right to affirm that twenty years’ posses¬ 
sion is a mode of creating proprietary right; and as the 
causes of inferring right are facts of worldly concern, it is 
incorrect to infer them solely from a passage of scripture-. 
This point will be amply discussed in the chapter tieating ot 
inheritance, but the text of Goutama is merely preceptive. t 

4. Moreover, “ He who enjoys without a title, even for 
many hundred years, the ruler of the earth should inflict on 
that sinner the punishment of a thief "t To assert, therefore, 
that simple possession confers a right of property, would be 
making an assertion contrary to this text : and it should not 
be contended, that this last text, fI He who enjoys without a 
title/’ &c., relates to concealed possession, and the first, 
namely, “ He who sees his land possessed by a stranger for 
twenty years,” &c., (§ 1.) refers to open possession, because 
the text, “ He who enjoys without title,” &c., has been pro¬ 
pounded in both without distinction. Cutyayana has pro¬ 
pounded the same rule : “ In the possession of cattle, male 
or female slaves, &c., there is no validity either for the 
[unlawful] taker or his son. This is the established rule 
and besides, loss cannot accrue from open possession, because 
it is not a cause of loss. 

5 . It must not be supposed, that the exception in favour 
of the greater validity of a prior act with regard to mortgage, 
gift, and sale, is intended to imply the gre ater validity of 

* Vivddatandava. , 

+ I„ other word*, it merely enjoins the duties of the several tribes, au« 

furnishes no proof that the modes of acquiring property are to be ¥ certwn<’- 

solely by reference to scriptural authority. 

% Mreda, cited in the VivAdatandavn, Smritichaviricd , VinwMrQ.m.nH 1 "' ' 

|| yivdd,ichandrica, VivUatmdava, YyavaMramoytdeho. 
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posterior act in a case of this description, provided that 
in this instance of landed property there have been twenty, 
and in that of personal property ten years' possession, be¬ 
cause in such acts (mortgages and the like), no subsequent 
transactions can really take effect. A person is entitled to 
mortgage, give, or sell his own property, but he has no pro¬ 
prietary right over things already mortgaged, given, or sold. 

A penalty is propounded for the gift and acceptance of a 
thing, where there is no ownership. “ He who receives a thing 
which ought not to be given, and he who bestows it, both 
these are to be punished as thieves, and amerced in the high¬ 
est penalty.”* If this verse were intended as an exception 
to the general rule in the three cases of mortgages, &e., 
then the exception propounded in a subsequent text begin¬ 
ning, “Except property connected with pledges, boun¬ 
daries,” &e.,f would be irrevelant. Hence it follows, that no 
loss can accrue on landed or other property. 

6. Nor is the remedy lost. By Ndrc'da, a loss of remedy Continuation of 
has been mentioned arising from privation (abkarn) of The text^foeg 0 ' 16 ' 
cause of neglect, not from privation of the property. “ The imply loss of 
suit does not prosper after the expiration of the limited period 
of a person practising indifference, and remaining silent.'^ 

So also has Menu : “ If he be neither an idiot nor an in. 
faut under the full ago of fifteen years, and if the chattel be 
adversely possessed in a place where he may see it, his 
property in it is extinct by law, and the adverse possessor 
shall keep it.”|| The injury to the remedy is here intended, 
and not to the property. It happens when the posses- 


* See §§13. 

t Vivadalandava, Veeramilrodaya. 

t Ndreda, cited in the VivAdatandava, and in some copies of the Mildc- 
skard . 

|| Menu, 8, § 147, cited in the SmrUivhandrira, Virddalmidava. 
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Continuation of 
the argument. 


Other construe- 
tions propofled and 
rejected. 


sor replies with this plea : “ The plaintiff is neither an idiot, 
nor a boy, nor a minor. In his presence I enjoyed the 
property for twenty years without interruption. Had I un¬ 
justly got possession of the property, why did he remain 
passive all the time ? To the truth of this assertion I have 
many witnesses.” In this instance the plaintiff will be un¬ 
able to rejoin, but the suit of one not able to rejoin may 
be proceeded on, as appears from the text, “ The king shall 
investigate judicial proceedings in a bond fide manner, re¬ 
jecting ambiguity,” &c* This is the correct interpretation. 

7. It must not he supposed, that as neither the loss of 
the right nor of the remedy ensues, the text above quoted 
merely intends an injunction not to remain passive, as a per¬ 
son looking on and not interfering, might be in danger of 
losing bis remedy; for bad it been merely intended to con¬ 
vey an injunction against remaining passive, it would have 
been idle to define a period of twenty years, inasmuch as 
there is no reason to apprehend loss accruing on simple pos¬ 
session for any period within the memory of man. If it 
should be asserted, that the definite period of twenty years 
has been used to obviate any objection to the title deed of 
that time, according to the text of Cutyayam: “ He who 

by virtue of any title deed^enjoys the property of a competent 
person for twenty years, the title deed is incontrovertible 
after that period ;”+ that also is denied, as the capacity 
of obviating objections to'title deeds does not apply even to 
cases of mortgages, boundaries, and the like, and as such 
[general construction] would nullify the exception ot such 
eases, as declared in the following texts of Cafyayma * 
“ The ascertained enjoyment of a mortgage for twenty years 
in. virtue of a title deed must be upheld, it such title deed is 


* Ydjnymalcya, cited in the Smritichandricd. 
+ Yuo.rdMr<mddhava, VivddatAndawf. 
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unexceptionable. After the decision of a boundary dispute, 
a document defining tbe boundaries roust be granted. Any 
errors which that contains must be excepted to in the course 
of twenty years and the same rule applies to ten years’ 
possession of personal property. 

8. The meaning of the text must therefore be declared Right iulerpi-a. 
in a different manner, which is now done. The loss of the pounded! ^osTof 
profits accruing from the real and personal property is hero lHOhts lutenJ ed. 
intended, not the loss of the remedy or of the right ; so 
that the meaning is, that although the rightful owner regains 
his field after twenty years’ uninterrupted possession by 
another, yet he loses the intermediate profits. This inter¬ 
pretation is conformable to the express words of the text, 
and is inferrible from the fault of the owner in remaining 


passive. 


9. But if the possession had been in his absence, he regains Possession mu t, 

the profits also, as appears from the condition “ him who oh- bc for twenty 
i ^ yo^ra observed 

serves and if the possession had fallen under his observation, uniuton upt* 

hut been contested, as appears from the condition “ without 

interfering so also, if the possession had been observed 

and not contested, but the term of twenty year? had not 

expired, as appears from the words “ twenty.” 

10. It is true, that it may be considered improper to pro. wi ier0 lbft 
rxnind a loss of the accruing profits, because the right to ^ ar .? forth ^m 
them also exists j but this can only apply where the profits bc ^stored, 
remain essentially in slain quo : as for instance* in the ease 

of betel-nut and bread-fruit plantations, if the fruit bc forth¬ 
coming as well as the trees which yielded it. But where, 
from the consumption of the produce, there is an essential 


* 1 ijavahdranublhava, Vivadalandaua, 

1 o 
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destruction of the profits, there the right to it also is des¬ 
troyed.* 


Punishment 11. “ He who enjoys without right for many hundred 

may be inflicted „ earg (p e ru ] ers 0 f the earth should inflict on that sinner the 
on the unlawful J > _ _ _ 

]>os-<«;or, even punishment of a thief.^f From this text it may be inferred, 

years, as j s fl ie case J u cases of theft, the estimated amount of 

the property (unduly appropriated) should be restored, were 
it not for the rule declaring loss after twenty years, which 
is an exception to that text. But even after twenty years, 
punishment is to be inflicted from the possession being un¬ 
lawful, and because there is no exception to this part of the 
text. 

Recapitulation. 12. Hence it is established, that from the fault of the 
owner consisting in his neglect, and from the express words 
of the text, after the expiration of twenty years he cannot 
recover the produce consumed; and the same rule applies to 
personal property enjoyed for ten years. 

Exception 13. An exception to this rule is now propounded. 

XXV. Except property (connected with) pledges, 
boundaries, deposits, and of idiots and minors, and 
except deposits, and the property of kings, women, 
and learned students.”{(«) 

# This would seem to proceed on tho apparently unjust principle of the civil 
law, which makeB a distinction between the borower for use, and the borrower 
for consumption, rendering the latter liable in a case where the former is not ; 
bv the rale that obligatio extmguUur rei debits interilu But the Hin¬ 
du legislator regards the ordinance rather as a rule of positive law, than as 
the dictate of unfettered equity ; for he proceeds to state, that tho estimate* 
value should be restored were it not for the positive exception, which must be 
reconciled, so that it may not be superfluous. 

+ Vide supra, § 4. 

£ Vivddatandava and Veeramilrodaya. 

(«) XXV, K, and M. Excepting pledges, boundary-limits, deposits viu 
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14. “ A pledge, and a houndary, and a sealed depos'd.” 

These being joined from the plural, pledges, boundaries, and 
sealed deposits. “An idiot, and a minor.” These terms 
being compounded form the dual number, idiots and minors : 
the property of these two, the property of idiots and minors : 
pledges, boundaries, sealed deposits, and the property of 
idiots and minors, except these descriptions of property, that 
is, pledges, boundaries, deposits, and the property of idiots 
and minors.* A deposit is that which is committed to the 
care of another, with a descriptionf of its quality or quantity, 
as has been declared by Ndreda : “ When a man bails any of 
his effects to another, in whom he has confidence, and from 
whom he has no doubt of receiving his property again, it is 
a deposit, which the wise call Nicskepa: a deposit under seal 
is called Upaniddhi.”% 


<8L 

Explanation of 
the terms in the 
exception. 


15 In mortgages of land for twenty, and pledges of Neglect not pro. 

personal property for ten years, no loss of profit accrues to profits j a mort , 

one wlio observes the possession, and does not interfere, from s®8 

tbc absence of any fault on the part of such person ; because 

in these instances there is a competent reason for neglect 

inasmuch as in the case of mortgage, the very purpose of its 

being made is to confer possession, and therefore the blame 

of neglect does not attach. 


specification, property of idiots and children, deposits without specification, 
property of the monarch, of women, and of those learned in the Vedas. 

« The disquisition here introduced is connected with grammatical principles, 
and tho rules on which compounds are formed ; hut there seems to be no 
occasion for entering minutely into the subject in this place. 

f This also is the reading of the Vceramilrodaya; but according to tho 
Subodhini, tho reading should be Aprndurshaneyia, “ without a description 
a a in tho opinion of Visweshwara, where there is confidence, the precaution 
of counting and describing is needless. But the other reading of the text is 
most approved. 

% Vyaooihdrma’j&c'ha, Veemmiii'odaya, and YivMarmemhi, 
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Nor ia the case 16. In Ilie case of boundaries, from their being easily 
ocakd “S ascertainable by ancient landmarks of chaff, ashes, or other 
fied deposits. articles, neglect may be permitted; and neglect may be 
allowed in the case of sealed and specified deposits, because 
there is a legal prohibition against the enjoyment of them, 
and if this prohibition be infringed, the profits must be res¬ 
tored with interest. 

Nor in the case 17. In the case of idiots and minors, neglect is excus- 
e-v'mpted^ersons! a ^ e 011 account of their idiotism and minority, and in the 
case of a king, from the pressure of his multifarious occupa¬ 
tions ; in the case of women, from their ignorance and inex¬ 
perience ; and in the case of learned students, neglect is 
permitted from their being continually engaged in the duties 
of study and instruction, and learned disquisitions. 


Recapitulation, 18. Hence it follows, that as in the case of pledges and 
the rest, as there is a method of accounting for neglect as to 
possession falling under observation, it can never be the cause 
of the loss of profits. 


Section IV. 

Digression concerning Fines and other Penalties. 

1. He next propounds the particular penalties in pledges 
and other cases. 

Penalty of usur- XXVI. “ The ting shall cause the usurper of 

pledge,*ant?othe r pledges, &c., to restore the property to the rightful 
owner, and to pay a fine equivalent to the value ot 
that property, or correspondent to his ability.”*.(«) 

* Ydjnycwalcga, cited ia the Vixddat andava. 

(a) XXVI. R. and M. One who appropriates a pledge, &c., shall be com 
pelled to restore to the owner his property, and to pay a fine of equal value, or 
according to his means, to tlw monarch. 






OF FINES AND OTHER PENALTIES. 


<SL 


In the ease of mortgages and the rest, down to the 
ease of the property of learned students, he who by virtue of 
long possession usurps, should he made to restore the property 
to the rightful owner. This is merely a repetition of a former 
text, and the rale respecting the payment of a fine equivalent 
to the value of property usurped, is a positive injunction. 


2 . Where, in the case of usurping lands, houses, &c., 
an equivalent fine may not be possible, reference must be 
made to the penalty hereafter propounded for a removal of 
landmarks and invasion of boundaries. If on account of 
the great wealth of the usurper, his arrogance would not be 
subdued by the payment of an equivalent fine, he must be 
amerced according to his ability. He must be made to pay 
so much as is sufficient to subdue his arrogance. " It has 
been declared, that a fine is levied for the purpose of correc¬ 
tion, and by that the arrogant must be subdued.'’ Hence it 
would appear, that the purpose of a fine is entirely penal. 
But where the offender has not property equivalent to that 
usurped, he must be amerced in such manner as may sub¬ 
ject him to distress. 


Cases in which 
the fine need not 
be equivalent to 
the property 
usurped. 


3. Where a person is an absolute pauper, corrections 
must be accomplished by means of reprimand, corporal punish¬ 
ment, &c. So says Menu: “ First, let him punish by gentle 
admonition; afterwards, by harsh reproof; thirdly, by de¬ 
privation of property j after that, by corporal pain.”* 


Penalty to h 0 
inflicted on an of. 
fending pauper. 


4 . Corporal punishment, or that which is inflicted on the 
person, is declared to be ten-fold, and to' apply to all but 
Brahmins, as Menu has declared ; “ Menu , son of the self- 
existent, has declared teu places of punishment for the three 
lower tribes, hut the person of a Brahmin is inviolable. The 


Corporal punish- 
incut is ton-fold, 
and must not be 

inflicted onaBrah- 
min. 


* Menu, 8, 128 ; but Qoutma, cited in the Vicd'Mandavct, 
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parts of generation; tire belly; the tongue, the two hands, 
and fifthly the two feet; the eye, the nose, both ears, the 
property, and (other parts of) the bod y.”* It should be.ob- 
scrved, that punishment is to be inflicted on the offending 
member. 


other modes of The other methods are, an imposition of labour or a 

punishment. commitment to prison, as has been propounded by Ca- 
lyuyana: “ A person proved to be a pauper should be com¬ 

pelled to work at his proper occupation, and if unable, should, 
with the exception of Brahmins, be committed to prison.”+ 


sptciai punish. 6 . A Brahmin, being destitute of property, should sutler 

ment for a delin- c li sm i ss i on f ro m office, &c. as Gouiama has propounded : 
quont Brahmm _ . .. . . 

being a pauper. tf Should he be a delinquent, the punishment ox dismission 

from office, of reprimand, of banishment, and of branding, 
should be had recourse t o”t So also Na'recla has said: “ Cor¬ 
poral punishment, deprivation of property, banishment, and 
branding, are the stated punishments. Mutilation is pro¬ 
pounded as the punishment for capital offences. These arc 
declared to be the general punishments.” || Having premised 
this, he proceeds: “All these apply to a Brahmin, except 
the corporal punishment. A Brahmin must not be corpo¬ 
rally punished.”^! 


Additional 
modes of punish¬ 
ment. 


7 . The punishment of ignominious tonsure may be had 
recourse to, of banishment from the city, of setting a dis¬ 
graceful mark on the forehead, and of exposing him on an ass. 


■ nf 8 Particular rules have been specified for branding- 

iii anner u* . p 

branding. t c jr or defilement of his spiritual teacher's bed, the mark or 


* Menu, 8, §§ 124 aud 125, cited in tho VMdatandava. 
f Tivddatandava. 

t Ibid. 

It Ibid. 

H A 'dreda, cited In tbe VivAdatandaea. 
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* for drinlting spirituous liquors, the mark of n winc- 
ilugon; for theft, the foot of a clog; for the murder of a 


Utah mi u, the figure of a headless mail."* 




9. But the text of Apastamba, directing that a Brahmin Consti-iutio, 

should he deprived of vision, must bo interpreted to signify ? toxt ° r 

, 1 tr> J > tatnbu * 

that at the time of banishment from the city, a cloth- should 

be bound round his eyes, and not that his eyes should be 
extracted, because such an interpretation would be in con¬ 
tradiction to the text of Menu and Gontama : “ But a Brah¬ 
min let him only banish”f The person of a Brahmin is invio¬ 
lable.’^ It is needless to expatiate farther on this <pu>stion. 


Section V. 


Of Possession w'Uhonl a Tide. 


1. Possession has been declared to be evidence of right, 
from its conformity with right. Should it be objected, that 
possession cannot afford evidence, because mere possession 
does not conform with right, [it is admitted in reply.] 


A title i 


! w strong. 

cr evuleuco •• ^ 
mere recent 
ae&iiou. 


than 


XXVIr. “ A title is more powerful evidence than pos¬ 
session unaccompanied by hereditary succession.” ||(«) 

2 . A title arises from gift, sale, or other cause of right-. Sim . 
That is more powerful or more weighty evidence in tlnTes- 
tablishmcnt of right, because possession is dependant on a ' L ' nUC ' 
title, as Ndroda has said : “ Possession with a clear title 
affords evidence; but possession constitutes no evidence, if 

* NdreAa, cited in the Viu&datandaea. 

t Main, 8, § 123. 

J VyavakdramayH o'h a . 

|| YtijnydVHilcya, cited iu the T'ivddntandwa and Snrilichmd W,-<£. 

XXVrL Rftnd M - Acquisition by title is stronger tli Ml pernio* 
unless this Iw coma down from ancestors. 


•J 
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unaccompanied by a clear title- nor is a title of light esta¬ 
blished from mere possession; because possession of another’s 
property may be obtained by usurpation o-r other [unjustifi¬ 
able] means. Hence it has been declared: “ He who sim¬ 
ply pleads possession; but no title; in consequence of adduc¬ 
ing sueh false possession is to be considered as a thief.”t 


Possession is 
evidence, when 
accompanied by 
five conditions. 


3. But it is now declared; that possession is evidence 
when accompanied by the five following conditions,—a title, 
length of time, continuity, non-interruption, and the know¬ 
ledge of the adverse party; according to the text, “ Posses¬ 
sion is five-fold,—titled, long, continuous, uninterrupted, aud 
known to the adverse party.” j 


•omplnie'njy propounding an exception in the ease of posscs- 

succes- sion accompanied by hereditary succession, it is demonstrated 
that possession, even independent of a title, may be evidence 
of right. The connection of the sentence is as follows : 
A title is weightier evidence than possession, provided 
that possession is unconfirmed by hereditary succession, that 
is, the consecutive enjoyment of three ancestors. That again 
is weightier than a title, because it is independent of a 
title. 


It affords pre* 
*vroption of a 
title-. 


5. But it must be understood, that it is independent of 
the production of a title, and not independent of its existence, 
for its existence is inferrible from that possession. 


•Knee 

*y of 
tajoucl 


6 . The exception in favour of hereditary succession ap¬ 
plies to a case beyond the memory of man, and the text show¬ 
ing the superiority of a title intends a case within the me¬ 
mory of man; because in eases falling within the memory 


* Vioidaiandava, Smritkhandrkd. 
t Vivddatandava. 

? Fydia, cited in the Vivddatandava ,■ but Piidmaha in the Smrilichau * 
dii-J, ;md C 'nfyti’jam in the l)dyatatwu> 
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of man, as it is practicable to produce a title, if sucb title 
is not produced, it is certainly inferrible that it never existed Sfff® 
and consequently, in such cases, the evidence of possession 
is dependant on the production of a title j but as from the 
non-production of a title in cases extending beyond the me¬ 
mory of man, it is impossible to be certain of its non-exis¬ 
tence^ possession accompanied by hereditary succession may 
be evidence in such cases, independent of the production of 
a title. 


75 


is 


'■ ThlS has been cIcavl y laid down by Calami T(1 , , 
*In cases falling within the memory of man, possession ci£d 
with a title is admitted as evidence of landed property. I u rmaUoa ‘ 
cases extending beyond the memory of man, the hereditary 

succession of three ancestors is admitted even without a 
title.”* 


S- The period of one hundred years is defined to be One hlll1(ll . p1 

1 til Ill tllG memovv nf m on j. i rt mi « vonro i* ( ' 


witlmi the memory of man, from the text, “The a<*c of man V** to 

extends t° one hundred years “ Even without a title» 

y 13 r t0 ^ whcre th ™ « no certainty of the non-exis 
cace of a title inferrible from its non-pLuction. 

10 P ° h3CSP10U for awards of one hundred years, heredi 
|,y, uninterrupted, and Ming under the observation of 
>e adve.se party, confers a right, as it forms a presump, 
tion of, from its conformity with, a title.f 1 


* Vivddata.nJ.ava and SmrilichandriaL 
f Vivddatandava. _ , 

t Quia vero tempus tuemoriam excedons quasi ; n e 
ideoejua tcraporis silentium ad rei delictum- , 0 . Utrt esfc Memoraliter , 
videbitur, nisi validissim® sint in contrarium rat io”" J,:0tUrai11 aem PM suffi 0ero 
est a jirodentiorihus jurisconsultia non plane id.-'V B ° ne aute « notandam 
excedons cum eeutenario qnanquniu sajpe haec non Ion ****** ^elnoriam 
human® vitas terminus sunt anni centum, quod spati ^ quia K '"»»"ni a 

minurn aut gene** tres efficere ; qoas Antiocho Romani^oT ^ * tatis Uo * 

derent repeti ab eo urbes quas ipse, pater, avus nonquam uilurn* ^ 

Lib. 2, Cap. iy. 7 . q ,am usur passent . —Orotivs 

s i 
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T T nn,u(horizc J 
possession even in 
the secori'.l and 
third generation 
1’unishable under 
tertain conditions. 


9. But in the case of a period extending' even beyond 
the memory of man, possession is no evidence, if there be 
traditional proof of the absence of a title. On this is found¬ 
ed the rule, “ He who enjoys without right, even for many 
hundred years, the ruler of the earth should inflict on that sin¬ 
ner the punishment of a thief.”* It must not be supposed 
from this text, “ lie who enjoys,” &c. from the expression 
of the singular number, and from the term “even,” pre¬ 
fixed to the words “ foe many hundred years,” that punish¬ 
ment is to be awarded to the first person only who retains 
possession for a long time without a title, because this would 
imply that possession without title of the second or third oc¬ 
cupant would he good evidence of right; hut this is inadmis¬ 
sible, being contraiy to the following text to Nareda : “ For 


the first, gift is a cause ; for an intermediate claimant, pos¬ 


session with a title,”f &c, Hence it follows that the text, 
“lie toho enjoys,” &c. must extend indiscriminately to all 
•cases of unauthorized possession. 


Possession by 
tlu-fe ancestors 
•jot sufficient evi¬ 
dence wit bout 
bngth of time. 


10. The text, “ That which is held even illegally without 
an apparent title, by three ancestors and the father, cannot 
he reclaimed, having been retained by three successive ge¬ 
nerations,must he interpreted to signify three successive 
ancestors, inclusive of the father: hut the mention of three 
successive ancestors evidently alludes to time extending be¬ 
yond the memory of man. Were it confined to the pos¬ 
session of throe consecutive persons, then as the decease of 
three successive occupants might happen in one year, it would 
follow that the second year’s possession without a title would 
afford evidence of right; hut this would be contrary to the rule, 
“ In cases falling within the memory of man, possession witli 
a title is admitted as evidence of landed property,” (§ 7.) But 


* hfdreda, cited iu the Vioddatondava and Smritiehmdriod. 

+ Section 6, §§ 5. 

t I ’C-'J.’.tun.lxva, but hfdrede. ia the Sinrilichan-Jrial and Ddyatatwa. 






OF POSSESSION WITHOUT A TITLE. 


the text, “ That which is held even illegally,” &c. means, that 
if, in a ease of illegal possession, the property cannot be re¬ 
claimed, it follows a fortiori that it cannot be reclaimed where 
there is no certainty of illegality ; and the text, “ That which 
is immemorially held with a title by three ancestors, cannot 
be resumed from its having descended through three gene¬ 
rations/'* must be interpreted to mean, with an immemorial, 
or without a demonstrable title, not without the existence of 
a title ; for it has already been declared, that right does not 
accrue, even from centuries of occupancy, without the exis¬ 
tence of a title. Such is the signification of the rule concern¬ 
ing the hereditary succession of three ancestors. 


<SL 


11. But [should the objection be urged,] that it is irre- Possession with 
levant to declare that in cases falling within the memory of “ tH ‘ u f 

man, possession accompanied by a title is evidence of right ; right, 
for if the title may be derived from any extrinsic source of 
evidence, [such as purchase, &c.]' then the right must be 
dedticible from that alone, nor can possession be any evidence 
cither of right or title ; and if the title is to be inferred from 
any extrinsic source of evidence, how can possession accom¬ 
panied by it [by title] afford evidence [of right] ? It is repli¬ 
ed, continuous possession accompanied by a title derived 
from other evidence, affords evidence of right at a subse¬ 
quent period ; but a title, such as purchase, &c. though esta¬ 
blished, unaccompanied by possession, is not evidence of 
right at a subsequent period, because, in the intermediate 
time, the right may have become extinct by gift, sale, or 
other means of transfer. All this is irrefragable f 

* Vivddatandava. 

+ This seems to correspond with the civilians’ notions of the definition of 

right 

“ Some have founded the nature of dominion in the right or power 
of disposing of it : which is false; because minors, &o. cannot dispose 
of their estate, and yet in that estate are the proper owners or domini. 
iVon t:d argvmenkm, ideo oJiquid t’.uan non esve, g ula, vendi re non potes, 
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Of a Title without Possession. 


TiUfl is not 1. It lias been shown that possession, when accompanied 
complete without , , _ 1 

possession. by a title, affords evidence of right; but lest it should be sup¬ 

posed that a title without possession affords equal proof, it 
is declared. 


XXVTIA. “ Where there is not the least posses¬ 
sion, there a title is not weighty.”* *^ 


la. Such is the intent. With whatsoever title there is not 
the least occupancy, in that title there is no sufficient weight. 


A cc ep ta'nce 
necessary. 


2. Gift consists in the relinquishment of one’s own right, 
and the creation of the right of another; and the creation of 
another man’s right is completed on that other’s acceptance 
of the gift, but not otherwise. 


Acceptance is 3- Acceptance is made by three means, mental, verbal, 
or corporeal. Mental acceptance is the determination to 
appropriate : verbal acceptance is the utterance of the expres* 
sion, This is mine, or the like; which is a concrete cer¬ 
tainty :f corporeal acceptance is manifold, as by touching. 

quia consumere, quia mutarc in deterius, aut melius. Last of all, I could not 
describe it by possession alone ; for possession is one thing, and property, or 
dominion, another. Possession is properly the legal attendant upon dominion. 
Jt is something like exerting the act of property, for l>y it we effectually 
exclude the seisin of others ; and when we come to claim our own from the 
occupancy of those whom we conceive to detain or possess our property unlaw¬ 
fully, we mean to recover our right of exerting that act I mentioned. More- 
over, dominion has its foundation only in natural or corporal possession.”— 
Taylor's Civil Law, page 477 . 

* Caiyuyana, cited in the Smritichandricd and Yicddatandava. 

{a) XXVIIA. R. and M. Cut acquisition by title is of no avail without 
possession for a short time. 

t I am not sure that I have correctly rendered the terms “ suvikulpika 
prufyiyaf nor have I been able to obtain any information from the treatises 




CT. VI. 


OF A TITLE WITHOUT POSSESSION. 


Special injunctions have been issued as to this mode of accep¬ 
tance, “ Let him give the skin of an antelope by holding its 
tail, a cow in the same manner, an elephant by his foreleg, 
a horse by his mane, and a slave girl by her head.” Asiva - 
layuna, has also said, “ Let him verbally address rational 
beings, and touch creatures not having the faculty reason, 
and female slaves,”* * 



n 


4. The acceptance of gold, cloths, &c. being completed Title to i aml 
by the ceremony of bestowing water, and falling, therefore, onTposMssiou' 111 ' 
under cither of the means, may be designated as a three-fold 
acceptance; but in the case of land, as there can be no 
corporeal acceptance without enjoyment of the produce, it 
must be accompanied by some little possession : otherwise 
the gift, sale, or other transfer is not complete. A title, 
therefore, without corporeal acceptance, consisting of the 
enjoyment of the produce, is weaker than a title accompanied 
by it, or with such corporeal acceptance. 


5. Put such is the case only, when of these two the pri¬ 
ority is undistinguishable ; but when if is ascertained which is 
first in point of date, and which posterior, then the simple 
prior title affords the stronger evidence ; or the interpreta- 


Possession f„ 
some cases more 
weighty than a 
title. 


which have hitherto appeared in the English language on the subject of Hindu 
Dialectics. In the Bhdska-nitrichheda, a treatise on logic of the highest 
celebrity in the Nydya school, the definition is thus given, nirvikulpihwn >ru 
larulade shoonium-sv.mlundhaniuugo.lie, which may be rendered “ abstra t 
divested of properties, unassociated with relations.” Suvihdpikum is i * 
opposite of this, “concrete," or “not abstract.” Ii^he instance ZZu Z 
verbal declaration causes an association, or creates a relation between Z 
receiver and the thing received. 11 tlle 

* Uncertain, as cited in the Vimdatandava. [Lei 1dm verbally, &c -j If 
thing to be received be capable of motion and speech then tho • ° 

verbally address it, saying, Thou art mine ; and the received should sa - I 
am thine. But if the thing to be received be without intelligence, as a cow ’< 
tho like, or a female slave, though a rational creature, the receiver shod.' 
merely touch the present.— Siibodimi. 
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er not shewing a 
title in punishable. 
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tion may be as follows: “ Evidence is said to consist of do¬ 
cuments, possession, and witnesses.”* This having been pre¬ 
mised as the general rule; the text, “ A title is more power¬ 
ful than possession unaccompanied by hereditary succession,” 
and “ Where there is not the least possession, there a title is 
not sufficient,”! have been propounded to point out to which 
the superiority belongs, where the three descriptions of evi¬ 
dence meet: as for instauce, in the ease of the first acquirer, 
if a title be proved by witnesses, it is of greater weight than 
possession unaccompanied by hereditary succession. Again, 
possession accompanied by hereditary succession, vested in 
the fourth descendant, is more weighty than a title proved 
by documents; but in the case of an intermediate [claimant], 
a title accompanied with even a small degree of possession 
is better than a title destitute of possession.]; This has been 
expressly declared by Ndrccla: “ For the first, gift is a cause ; 
for an intermediate [claimant], possession with a title ; but 
long and hereditary possession alone, is also a good cause.”|| 


6. “ He who sees his lands possessed by a stranger See. 
It has been declared, that to one who observes with¬ 
out interference his landed property enjoyed by another for 
upwards of twenty years, and his personal property for up¬ 
wards of ten, there will be no restitution of the profits : but 
lest it should be supposed, that as there is no restitution of 
the profits, there will consequently be no award of penalty, 
the following text has been propounded, from which it is 
inferrible, that the extent of the penalty is to be adapted to the 
condition of the person and the nature of the evidence. 


* Cahjdyana, cited in the Smrilichandricd. 
f Veet'amilmlaya. 

J See Blackstone on this subject, vol. ii. p. 107, note. 
II Smrilichandricd, Vivcidafandora. 

* Vhlc suj/ra, Sec, 3, 1, 
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bxj vn OF A TITLE' WITHOUT POSSESSION. 

'XXVIII. " He b}'- whom a title has been obtain¬ 
ed, must produce it when he is impugned, but his spa 


and his grandson need not; lor them, possession is 
more weighty.”* («) 


7. By whatsoever person a title to landed or other pro¬ 
perty has been first acquired, that person, when his right to 
such landed or other property is disputed, must produce and 
prove his title l.y documentary evidence of gift or other 
mode of transfer. From this it is inferred, that a penalty 
attaches to the first acquirer failing to shew his title ; but 
his son, the second incumbent, need not shew his title, but 
only continually uninterrupted and open possession. Hence 
it appears, that if he cannot prove a title, no penalty attaches 
to him ; but penalty attaches to him, failing to show posses¬ 
sion accompanied by the condition above-mentioned. This 
is established; but his son again, the third incumbent, need? 
not shew either a title or possession accompanied by the 
above-mentioned condition, but only hereditary succession. 
Hence it appears, that penalty attaches to the third iucum- 
bent, failing to show hereditary succession, hut not failing 
to show a title or possession accompanied by the above-men! 
tioned condition. 


3 Possession alone; then, is moM weighty fol . ^ 

nnd third ; ».th this d.st,notion, thut it U 8tro „ g ^ , 

1,0 second and stronger m favour of the third party Ur 
here also the real meaning U , that although, in lease of a 
three, from the non-production of a til hr 
dually lost, yet there U a tUfferonee a. to the poX? 1 

* Ydjuyawdcija, cited in the SmrUiehandricd and Yyavah • 

<») «"«• ,«—»• 

Court of Justice,] he must establish it by proof • but n.u - , i,- 

* “V SOflj Hyp 

son’* sou ; iu their case, possession is of greater weight, 

K 



But to avoid the 
penalty, liis s„ u 
need only prove un¬ 
interrupted, auvl 
his grandson here¬ 
ditary succession. 


The non-pro- 
duction uf a title 
causes forfeiture 
to tile son and 
grandson of the 
tirst acquirer, but 
penalty also to the 
tirst acquirer, 


t 
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has been, declared also : ‘‘ He by whom Ibe title Las been 
acquired is subject to penalty on failure of producing it, but 
not bis son or his grandsons, though the possession of these 
two also is forfeited.”* 

dying* def “df nt 9 ' 14 ^ as fceen beI( b tbat Possession beyond the memory 
»claim ^against m an good evidence of right, independently of the de- 

provo^his' 1 title* monstrat ion of a title. Here an exception to that rule is 
possession not be- declared, 
iug sufficient. 

XXIX. “ He who dies while a claim adduced 
by another is pending against him, his heir must 
produce it [the title.] Possession without a title is 
not in such case an adequate plea.”f («) 

9a. When an usurper, or other person having a claim made 
against him, departs this life while the claim is pending, 
before the final decision of the suit, his son, or other heir 
must prove his title. 

pWfT - he 10 1U 8110,1 C3SeS P ossession without the production of a 
*°»M not lmve title, though established by witnesses, does not afford evi- 
»»1 defendant. 021 ^ ence right, because the plea of possession would not have 
been available in the original claim. It has also been declar¬ 
ed by Ndreda : “ The cause of a litigant party dying pendente 
hie, must be undertaken by hi3 son. Possession will not 
decide the suit.”J So that it is an established fact, if a 
litigant party die while the claim is pending, it is not there¬ 
by determined. 


* Jl'n'ita, cited in the VyavaMramayucha. 
f Ydjiiymulcya, cited iu the SniritichandricA and Vioddatctndavoi . 

(a) XXIX. R. and M. If one whose title is questioned die [pending tho 
hia heir must establish it by proof) in such case possession without 
title will hot avail. 

+ Idjnyavmicya, cited in the Yyavahiiramayue'ha, but uncertain iu the 
SmrHkhandrki, 
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CHAPTER IV. 

OF APPEALS AND OTHER MATTERS. 


<SL 


Section I. 

1. Although a judicial proceeding may have been decided. Some cases ^ 
it may in some instances be carried farther while the litigant' £“j labl °> others 
parties are alive ; but in others, the decision is final. 

2. With a view to elucidate this rule, the relative conse- Ee]at!vc rai , 

quence of judicial tribunals ; assemblies of townsmen [vuaa] of tribunals pro. 

i . p, , rr, ^ -* 5 poundod. 

and companies oi traders [Sreni], is next propounded. 

XXX. “ Persons specially appointed by the ruler: 
assemblies of townsmen: companies of traders, and 
families : these are classed according to their relative 
consequence 

men. 


”* («) 


in the investigation of the affairs of 


3. “ Persons specially appointed by Ike ruler those ox- Expo6Ulon 
pressly nominated by the ruler or king to investigate judicial tUo ^ ^ 
proceedings, such as ate described in the following and other 
texts : “ Persons who are versed in literature, should be 
appointed assessors of the court,& c . Assemblies of towns 
, «f people of various tribes and various professions sitting 
in one place, » of V,Hagers or citizens. Companies of Iraden- 
assemblages of persons of similar 01 . TOrioua tribe, 

_ 

* FceramUrodaya and SmriUsura. 

( f i) X.«\X. K and RJ, TIiorp jimmintni i ji 

........ ‘ 1! o >ted Ly the monarch, communitica, 

guilds, and families, have authority one jfir.r tt. .n . . 

one altet the other, to investigate law suits 

among men. 

t Vide supra, Chap. i. Sec. 1, § io. 

K. 2 
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chap, n', 


(lie same livelihood, as horse-dealers, pawn-sellers, wedvera, 
and shoe-makers. Families: assemblages of cognate relatives, 
connexions, and kinsmen. 

An appeal may 4. It must be understood, that of these four tribunals, 

w preferred from . 

the decision of a persons specially appointed by the ruler and the rest, the 
i* 'I'so'is' ' s|iec!ally first ’ n the 01 'der of reading is the most considerable or im- 
nd T' ,ted tlie P ortant - “ Qf men °f litigants. “ In the investimation of 
affairs:” in tbe administration of justice. This is an esta¬ 
blished rule. A judicial proceeding having been decided by 
persons specially appointed by tbe ruler, if there be dissatis¬ 
faction on the part of tbe litigant fancying himself aggrieved, 
an appeal cannot be preferred from them to an assembly of 
townsmen : nor, having been decided by an assembly of 
townsmen, to a company of traders: nor, having been de¬ 
cided by a company of traders, to a family: but having been 
•decided by a family, an appeal may be preferred to a com¬ 
pany of traders, to an assembly of townsmen, and to persons 
specially appointed by tbe king. 

( An appeal may 5. It lias been declared by Nureda, that after a case has 
ki lV-.*” r if r aftirrnecg ,J0cn decided by persons specially appointed by the king, an 
anwrcS* if° r * a PP eal iTla 7 lje preferred to the king himself', in the following 
-^.judicial an. text: “Families: companies: assemblies : persons specially 
appointed: tbe Icing: these are the tribunals for judicial 
proceedings, and their relative consequence is in their con¬ 
secutive order.” A case on which a wager has been laid on 
the result, having been appealed to the king, and having 
been decided by him in council, and in presence of the au¬ 
thorities who tried the ease, the unreasonable appellant must 
he amerced, if he is cast ; but if he succeeds, the constituted 
judicial authorities must be amered. 

6. It has been stated, that after decision by the inferior 
tribunals, a ease may be carried farther, and that the decrees 
of the superior courts are not appealable. Next is propounded 


amerced. 


Itecisimui 1^^ 

to io vernal. 
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r. i. OF APPEALS AND OTHER MATTERS. 

An .instance, in which the decrees of all authorities are liable 
to reversal. 


XXXI. “ He shall reverse cases decided by com¬ 
pulsion, by fear, by women, at night, in the inside of 
a house, abroad, and those brought forward by ene¬ 
mies.”* (*) 

Ga. He shall reverse eases decided or terminated by com¬ 
pulsion, or violence, by fear or terror; so also cases decided by 
women, at night, or in the night time, though not by females ; 
in the inside of a house, or in the interior of a dwelling * 
abroad or outside of the town ; and cases decided by enemies. 

7. Moreover. 



u 


XXXIT. “ A suit adduced by one intoxicated, or What suits arc 

deranged, or diseased, or distressed, or a minor, or WValid ’ 
terrified, or uninterested, &c., is not valid.”f (b) 

la. “ Intoxicated ,” with spirituous liquors. “ Deranged 
disordered in any of the five inodes by a prevalence of wind or 
of bile, or of phlegm, or under a morbid state of the three 
humours, or under planetary influence. “Diseased:” by 
sickness. “ Distressed distress engendered by the privation 
of ease and the acquisition of pain. “ A minor one ineom- 


* Veeramitrodaya, Subodhini, &e. 

(a) XXXI. R. and M. The monarch shall annul • 
which have been brought about by force or fraud ; also those niaTbywomoT 
those made at night, those made in private chambers, those made i 

beyond the limits, and those made by enemies. e 111 a plans 


t Veeramitrodaya, Subodhini, & c . 

(b) XXXII. R. and M. A suit instituted by one intoxicated, or insane 
or stricken with disease, or given up to vice, or a minor, or one under the 
iuiiuenee of fear, &c., or one having no interest, is invalid. 
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Certain suits im¬ 
proper between 
"’hat parties. 


A pupil may 
bnye redress 
a jjainst big tutor 
11J c ortain cases. 


mitacsharX. 

potent, through nonage, to the transaction of his affairs. 
“ Terrified:” by enemies. “Uninterested:” from having no 
connexion with the matter at issue. The use of the term 
“ See.” signifies a suit adduced in opposition to usages,* of the 
ton n or the realm and the like. It has been established by 
those versed in judicial proceedings, that the suit of one will 
not be attended to, when it is in opposition to the usages of 
the town or realm, as appears from the text : “ That act 
which is in opposition to the usages of a town or realm, and 
that act which has been prohibited by the ruling power, have 
no validity ;f and this rule must also be understood relatiyely 
to the act of him who has no delegated or natural interest 
in the suit. 

S. But the text, “ In a dispute between tutor and pupil, 
father and son, husband and wife, master and slave, a 
judicial proceeding cannot be entertained,”} is not intended 
to exclude them altogether from legal redress, because even 
between them judicial proceedings are allowable. 

J. Moreover, “A pupil must be corrected without chas¬ 
tisement ; but if this be impracticable, recourse must be had 
to slender rods composed of strings or cane, and the king 
will punish one using other instruments than these.”|| This 
is a text of Goutama: “ by no means on the head, as 
declared by Menu.” From which rules it appears, that if a 
tutor, impelled by anger, strikes violently, or on the head; 
and if the pupil thus treated in an illegal manner, should 
represent his grievance in the king, a judicial proceeding 
will be entertained in this case. 



* Veermitrodaya, Subodhini, &e. 
+ Ibid. 

X Ibid. 

II Ibid, 
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OF APPEALS AND OTHER MATTERS. 


10. “ The ownership of father and son is the same in 

land which was acquired by his father,”* &c. From this 
text it appears, that in the ease of land acquired by the 
grandfather, the ownership of father and son is equal: and 
therefore, if the father make away with the immoveable pro¬ 
perty so acquired by the grandfather, and if the son have 
recourse to a court of justice, a judicial proceeding will he 
entertained between the father and the son. 


tsi. 

And a son a-, 
gainst his father. 


11. " A husband is not liable to make good the property And a wife a - 
of his wife, taken by him in a famine, or for the performance baud? 1101 llUa ' 
of a duty, or during illness, or while under restraint.” 

From this text it appears, that if, under other circumstances, 
the husband make away with his wife’s property, and being 
required to refund, and having assets refuse to do so, then 
a judicial proceeding may be entertained between husband 
and wife. 

12. On the subject of a hired servant, the cases will be And a slave a - 
propounded iu which judicial proceedings may be entertained ?!uua us maatoB . 
between him and his master. “ Whichever of these may 

rescue his piaster from imminent danger shall be emancipated, 
and shall receive a son’s share of the inheritance.” From 
this text it appears, that there is no bar to the institution of 
a judicial proceeding by a slave against his master, refusing 
him emancipation and a share of the inheritance. 

13. The import of the text, therefore, «In a dispute . 

between master and pupil, &o. m} is, that pupils and the like a(lmiR3lW e, though 
preferring an action, should be advised by the king in court ^ CrediUUe - 
that such proceedings are not creditable, either* really or 

apparently. But if the pupils or other similar suitors are 


* Ydjnyaiealcj't, cited in the DdyMuga, Ddyatahon, Ddyacraamangruh* 
Tirddaivndaca, ViaManwastilu, VivMabhanjdntaia, jj- v . 
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inflexible, the ease must be proceeded on according to the 
regular form. 


Interpretation of If. Notwithstanding the following text of Narcda, “ The 

» text of N&reda. c . , „ ° 4 „ 

suit ot one against many, of women, and of a servant, is to 

be rejected: this has been declared by high legal authori¬ 
ties,” still a judicial proceeding of one with many on account 
of the same matter may be entertained, as appears from tbe 
following and other texts : “ He who usurps tbe property of 
many, be who breaks an engagement formed [with many,]” 
and “ him who lias been assaulted by many,” &c. Tbe mean¬ 
ing must be, that a judicial proceeding cannot be entertained 
between one and many, on account of divers different 
matters at the same time. 


C'crtam married 15. Women* also who are independent, such as milk- 
women and wives of vintners, may institute judicial pro¬ 
ceedings. The exception refers to respectable married women 
whose husbands are alive. From their coverture they 
cannot sue independently. 

Servants may Id. The exclusion] - of a servaut from suing, has refer- 
»igbt«, ^ ^ etice a ^ so to his dependant state, but is not intended to 
exclude him from instituting a judicial proceeding relative 
to bis own peculiar interests by permission of bis master. 
This is tbe proper construction. 


* A married woman carrying on trade openly for her own account distinct 
and separate from the traffic of her husband may, under the French institutions, 
bind herself by obligations relative to her trade without the sanction and 
authority of her husband, and subject herself to a personal decree. — Cuhbrooke 
on Obligations and Contracts, Part T, p. 233. 

f In the Hindu law, as in the Bornan jurisprudence, a slave, bus in general 
no property exclusively his own, and his contracts are imperfect by reason of 
his depoudonce on the will and conti ol of a ma ter. But by his m Aei ’s indul¬ 
gence he may have separate and peculiar property, over which he has lull 
power, —Ibid, 





CHAPTER V. 


digression concerning troye and plun¬ 
dered PROPERTY. 


Section 1. 

1. Cases which are liable to reversal having been treated 
of, nest is propounded property liable to restoration. 

XXXIII. “ Trove property is to be restored by 
the king to its owner: but if he fails to identify it, he 
is to be amerced with an equivalent penalty.”* CaJ 

2. Gold or other property, having been lost by the owner 
and found by tax-gatherers, police officers, and such like 
people, aud having been delivered to the king, is to bo 
restored by the king to its rightful owner, if the owner identify 
it by marks of its quality and quantity ■ but if he fail to 
identify it, he is to be fined in an amount equivalent [to 
the value of the property claimed], from his having uttered a 
falsehood. 

3. The rule for the restoration of trove property is here 
specially propounded, because finding has already been enu¬ 
merated among the causes of property, and therefore what 
is found is property. 


* Veermnitrodaya. 

faj XXXIII. R. and M. When lost property is found, it shall be restor¬ 
ed by the monarch to the owner : if the claimant fail to identify by some 
sign, he shall pay an equivalent fine. 

U 


Trove property 
to l>e restored te 
the owner - . 


Explanation of 
the text. 


\ 


Reason for de- 
daring this rule. 

I 
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<§l 

V. 


T*t rind for which 
trove property 
FhooUI lie kept in 


4. A period of limitation Las also been declared : “Trove 
or waif property having 1 been recovered by tax-gatherers or 
police officers, the rightful owner will recover within the 
period of one year : after the king will take it.”* Menu has 
extended the period of limitation to three years in the follow¬ 
ing text. “ Three years let the king detain the pro¬ 
perty of which no owner appears, after a distinct pro¬ 
clamation : the owner appearing within the three years may 
take it, hut, after that term, the king may confiscate it.”f 
Hence it would appear necessary to keep it in deposit for 
three years. 


"Deductions to 5. If the rightful owner appear within the year, he will 

be mode after ccr- 11 . . 

tain periods. recover the whole. If he appear after the expiration of the 
year, a sixth is to he deducted as a fee on the deposit, and 
the residue restored, as has been declared. “ The king may- 
take a sixth part of the property so detained by him, or a 
tenth, or a twelfth, remembering the duty of a good king.”}: 
Whence it is inferrible, that if the owner arrive within the 
year, the whole is to be restored. If in the second year, a 
twelfth; in the third, a tenth; and in the fourth and succeed¬ 
ing years, a sixth is to be deducted. 

li&ward to the fi. The king is to give a fourth of his own share to the 

Tihucr. . 

finder • but if.the owner appear not at all, he is to give a 
fourth- of the whole to the finder, and to take the rest, as has 
been declared by Goutama: “ The king is to keep in deposit 

unclaimed trove property for a. year; afterwards a fourth 
share of it goes to the finder, and to the king the rest.”[| 

dZtitfZ 7. The use of the word “year” here in the singular 

tj ummjI the own- number is not intended to confine the period to one year. 

* Veeramitrodaya. 

t Menu, 8, § 30. 

* Menu, 8, § 33. 

I! Ratndcara, tfe. 
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"as is evident from tlie text, “ Three years let the king detain er ’f, ri sU, but to. 

0 & authorize tuc king 

the property,” &c,, (§ 4;) and the conclusion of the text, to use the pro. 

“ after that term, the king may confiscate it,” (§ 4,) merely ' U *' 
intends that, should the owner not appear within that period, 
the king is at liberty to use the property after the expiration 
ol such period; but should the owner [subsequently] appear, 
the king, having deducted his own share, shall restore to him. 
a sutn equivalent [to the value of the property consumed.] 

h. The rules above recited relate only to gold and similar Rules relative tp, 
vak,»U„s. But the rules relative to stray cattle will sub- ** 

scquently be propounded under the texts, « He shall give helmed. 
panas for an animal with uncloven hoofs,” See. 

9. Having thus declared the law relative to trove property, Law relative to. 
such as gold, &c., found lying on the high road or at toll ami Uidden treasurB - 
police stations, next is propounded the law relative to gold, 
wtc., long bulled in the earth, and usually called treasure. 

\X\IV. But of a treasure anciently reposited 
under ground, which any oilier subject , or the king lias- 
discovered, the king may lay up half in his treasury, 
having given half to the Brahmins. A learned Brah¬ 
min, having found a treasure formerly hidden, may 
take it without any deduction, since he is the lord of 
all.”* (a) 

XXXV. “ But if it be found by any other person, 
the king is to keep the whole, giving one-sixth to the 
tinder. But not having represented, and being known, 




* Mem, Chap. 8, § 88 and 37, cited in the Myalatm. 

. XyxiV R. and M. If the monarch find a treasure, lie shall give half 
C f it to the twice born. If, on the other hand, a twice-born [find a treasure], 
Ue shall, if learned, take the whole, for he is lord of all. 
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the king shall cause him to relinquish the whole, and 
amerce him.”* ( a ) 

of 10. The king 1 having found treasure of the nature above 

' t described, and having given half of it to Brahmins, will keep 
the residue in his treasury ; but if a learned Brahmin, that 
is, a priest versed in scriptural lore and of good conduct, find 
the treasure, he is to keep the whole, because he is the chief 
of the whole world : but if the treasure be found by any other 
than the king or a learned Brahmin, for instance, by an 
illiterate Brahmin, or by a man of the military tribe, the 
king, having given a sixth of it to the finder, will keep 
the residue, as Vasishtha has ordained: “ Whoever finds 
property whose owner is unknown, the king will take it, 
giving to the finder a sixth ;"f as Goutama has also declared : 
“ Treasure found is the property of the king, excepting [that 
found by] a learned Brahmin. But any other than such 
Brahmin finding it, and representing the circumstance, will 
obtain a sixth/'| “ Aniledita,” not having represented. 
The participle is here in an active signification, || not having 
represented, “ anibedita” and having been discovered, “ vig- 
mjata” forms the compound anibeditamgnyata. Thus who- 



* Menu, cited in the Ddyatatwa, but not found in the Institutes. 

(a) XXXV. K. and M. Of treasure found by any one else, the monarch 
shall take a sixth. If the finder do not make report, but [his discovery] comes 
to light, he shall surrender [what he has found,] and shall, besides, be punish¬ 
ed. 

f Ratndcara, Smritichandricd • 

} Ibid. 

II “ When ^1 is affixed to Dhatoos, which mean knowing, serving, or desir¬ 
ing, or to those with an Untibhundhu, fjp the words formed thereby are active, 
passive, or containing, and are either in the present or past tense,” Carey’s 
Sanscrit Grammar, p. 512. In the instance in the text, the participle is, 
properly speaking, in the passive form, but being derived from the DJiafoo 
g to know, it may be used in an active signification, agreeably to the 
above rule. 
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-gver Las found treasure, and does not represent tLe circum¬ 
stance, and is afterwards discovered by the king, is to be 
made to restore the whole, and to be amerced according to 
his circumstances. 





lx. In this case also, if the owner of the treasure appear. Treasure to be 
and identify his property by description of its quantity and restored to the 
quality, the king shall restore it to him, after having made ^uded'uXs.^ 
deductions of a sixth or twelfth part. As Menu has declared : 

“ From the man, who shall say with truth, ‘ This property 
which, has been kept, belongs to me, 5 the king may take 
a sixth or twelfth part, for having secured it.”* Tire amount 
ol the deduction is to be regulated by the tribe of the 
claimant, and the period [expired.] 


12. Plundered property is next treated of. 


XXXVI. “ The ting must restore to his subjects Tlie must 
property plundered from them; not restoring it, he jeots property 
incurs the sin of the person [from whom it was from 

robbed.”]f («) 

12a. Having recovered from the robbers the property robbed, 

it is to be restored to that subject, living within his realm, from 
whom it was taken ; and not restoring it, the sin of the per¬ 
son robbed devolves upon him, and likewise the sin of that 
theft, as Menu has said: “To men of all classes, the king 
should restore their property which robbers have seized; since 
a king who takes it for himself, incurs the guilt of a robber 


* Menu, 8, § 35. 
t. Ratnacara. 

(a) XXXV I. R. and M. Stolen property, however, is to be givon up by 
the monarch to, the subject; seeing that, if he do not give it. he shall bear all 
the sin of that person from whom [it is stolen.] 

I Menu, 8, § 40. 
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Property seized by robbers must be restored by the king to 
men of all classes. The king consuming it himself, incurs 
the sin of robbery. 


cul ' 13. If having recovered it from the robber, he enjoys it 
himself, he incurs the sin of the person who seized the pro¬ 
perty ; and if he is careless about the plundered property, he 
incurs the sin of his subject [from whom it was taken.] 


If plundered 
property be not 
recovered, its a- 
roount must bo 
paid from tLe roy¬ 
al treasury. 


14. If, having used every endeavour, he fail to recover 
the plundered property, ho must refund the amount of it 
from his treasury; as Goutama has declared : “ Having 

recovered property seized by robbers, he must restore it 
to its right place ; or he must pay out of his treasury.”* So 
also has Cris/tna Dwaypayana declared: “ If unable to recover 
the plundered property, by the king so incapable, its amount 
must be restored out of his own treasury.” Having thus 
propounded both the general and special introduction to 
judicial proceedings, debt on loans will nest be treated of, as 
the first of the eighteen titles of law. 


* Formerly there was a clause in the engagements of all landholders and 
farmers of land, by which they were bound to keep the peace, and in the event, 
of any robbery being committed in their respective estates or farms, to produce 
both the robbers and the property plundered. 



MIN/Sr^ 


CHAPTER VI. 

RECEIPT OF LOANS. 

Section I. 

Rules for Delivery of Loans. 

1. Having expounded the judicial proceeding's in -General S1 . 

.... ° n subject propose 

and particular way, the legislator now proceeds to explain ed - 

the topic of Receipt of Loans, which is one of the eigh¬ 
teen subjects of judicial proceedings, beginning with the 
subject of “ where there is a pledge, the interest, month by 
month, shall be an eightieth partand ending with that of 
K Provided, the (value of the) usufruct of the thing pledged 
be double (the amount of) the loan” 

2. The said Receipt of Loans is seven-fold. A debt of such Seven fold divi. 

a kind should be paid; a debt of such a kind should not be Receipt uf 

paid; a debt should be paid by this representative; a debt 

should be paid at this time ; a debt should be paid in this mode ; 
these have regard to the debtor. The rule for delivery and 
the rule for receipt. These two are in respect to the creditor. 

It is clearly explained by Ndreda. c< What debt should and 
should not be paid : by whom, at what time, in what mode; 
and the rules for delivery and receipt are comprised under 
the title of Receipt of Loans.” 

3. Of these the rule for delivery by the creditor is first R u i e for deU> 

expounded, because it precedes the other. X, firattxplaiu'- ' 

XXXVII. “ Where there is a pledge, the interest, ^ Rate or intent 
month by month, shall be an eightieth part ; other- " lt,h,,ut 

wise, two, three, four or five parts, in a hundred, ac* 
cording to the order of caste.” 






“Month by month” 
and “ pledge” ex¬ 
plained.—Rates o f 
interest for the 
different castes. 
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4. "Mouth by month” every month, "pledge” means 
any thing delivered in security, that is to say, mortgage. 
In cases where the pledge has been delivered, an eightieth 
part, will be the legal interest of the principal advanced. 
“ Otherwise” when there is no pledge. " According to the 
order of caste,” i. e., Brahmins, &c., the legal rate is two, 
three, four and five per cent. Two per cent, to Brahmin 
(debtor,) three to Cshatria, four to Vaishja and five to Suclra. 
“ Month by month” (in the text) refers to all. 

Four kinds of 5. This interest is receivable monthly, consequently it is 
called ( Kalica) periodical. If the same interest being divided 
by the number of days (in a month) be received daily, it is 
called ( Kayica ) corporal. Thus says Kdreda. " In law, in¬ 
terest on loans is of four kjnds ; ( Kayica ) corporal, ( Kalica) 
periodical, (Kari/a) stipulated and Chakravridhi running like 
a wheel.”—Interest at the rate of one Pana or quarter of a 
Pana or other fraction of a Pana, repeatedly paid without 
diminishing the principal, is named corporal; that, which 
runs month by month, is considered as periodical, (or pay¬ 
able at a time certain,) That interest is called stipulated, 
to which the debtor, of his own accord, has ag’reed ; and in¬ 
terest upon interest is what is called " running like a wheel.” 


Rates of inter¬ 
est. 


Rates, in cases 
of risk. 


Borrowers tra¬ 
velling in a dense 
forest, or travers¬ 
ing the ocean, to 
10 or 20 per 
cent, respectively, 
"n account of risk. 


6. The rate of interest is different in respect to different 
borrowers. 

XXXVIII. “ They however who travel in forests 
give ten parts; they who go to sea, twenty parts, in 
a hundred.” 

7. The borrowers, who by taking a loan on interest, enter 
into a dense forest where there is every probability of loss of 
life and'money, should pay at the rate of ten per cent., and the 
persons, who traverse the ocean, twenty per cent.; all this 
in every month. By this it is understood that the creditor 
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stfoulJ lake (interest) at the rate of ten per cent, per mensem 
from those debtors, who travel through forests, and twenty 
per cent, from those who go to sea, since the principal is in 
jeopardy in such cases. 

8. The author nest propounds the subject of stipulated 
interest. 

XXX\ Ilia. Or, all must pay their creditors, of 
whatever caste, whatever interest has been stipulated 
to be paid. 



9- “ AI1 >” that borrowers of every caste, Brahmin, & e ., 

should pay to all classes of creditors the stipulated rate of 
interest, that is, the rate agreed to be paid, whether the loan 
is secured by a pledge or otherwise. 


10. Sometimes interest is payable without any stipu¬ 
lation, as Ndreda says —“ There shall be no interest, without 
a special agreement on what is lent through affection ; but 
oven where there is no such agreement interest will run, 
after the expiration of six months from the date of the loan. ' 

11. Of a person, who having borrowed a thing from an¬ 
other merely for use, goes to a foreign country, CatydvaHu 
says —“ He, who having received a thing (lent for use,) 
goes to a foreign country without restoring it, must pay 
interest after a year/ 5 

U. When a person who has borrowed a thing from an¬ 
other merely for use, does not restore it on demand, hut goes 
away to a foreign country, with reference to such a person, 
he (Catydyma) declares— a Though a loan is contracted ex¬ 
pressly without interest, yet, if the debtor does not pay it after 
demand, but goes away to another country, the principal 
shall carry interest after the lapse of three months, ” 

51 



Stipulated in¬ 
terest. 


Rate of interest 
si ipulated for mu3t 
be paid. 


Borrowers of all 
castes should pay 
the interest agreed 
upon. 


Whore interest 
runs without any 
stipulation. 


Receiver of a 
chattel, going to a 
different couutry 

uniat pay interest 

alter a year. 


rower goes to 
ther country 
rjos interest 
Wee months 
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The same, even 13. If a person, remaining 1 in his native country, does 

if the borrower re- 

3 <fea in his native not return the thing borrowed after demand, the king ought 
to compel him to pay interest from the date of such demand. 
Thus it is said —■“ A debtor, who, though living in his own 
country, does not pat- the debt whenever the demand is 
made upon him, shall be forced, against his will, to pay in¬ 
terest on it, even if there were no stipulation for the payment 
of interest. 


<§L 


Where interest 14. There is an exception to the rule relating to unstipu- 
for dow net'lated interest which is thus declared by Ndreda—“ The price 
of a commodity, wages, a deposit, a fine imposed, a gift 
without consideration, and a stake in a game, carry no 
interest, unless stipulated/-’ “ unless stipulated,” that is, unless 
there is a special agreement. 

Peculiar kinds 15. The author next expounds particular kinds of inter? 

euii“ ter kind f B r P of est on particular kinds of things, 
thing®. 

For female cat XXXIX. The offsprings of female cattle [lent] 
mhe h retum pi Cg shall be taken as their return. 


For female cat- 16- The offsprings of “ female cattle” shall be taken as 

tie, their offspring, their return or increase. One who is unable to maintain 
or their milk may # . 

be token ae inter- his cattle may lend them to another for support, and take 

their offsprings. The borrower is he who wishes to take their 

milk and to support them. 


What shall be 17. Now the legislator proceeds to declare the highest 
*** of'thing* ”fto r " interest 011 things which are received as a loan, but kept 
for a long time without payment of interest. 


XXXIXrt. On liquids, the highest increase is 
eight-fold, on clothes, corn and gold, it is four-fold, 
three-fold and two-fold respectively. 


Highest amount® 
of intoreet with 


IB. “Liquids,” oil, clarified butter and the like. It 
the stipulated interest has not been received for a long time, 
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mg more than eight times the principal will be allowed 
as increase. Similarly the highest increase on clothes, corn 
aud gold is four times, three times and twice the auiouut of 
principal respectively. 


<§L 

regard to certain 
articles, 


19 . Yaslttshla says that liquid, and com increase three 
tunes. 'Gold (mcrease,) twice and corn three time, ■ Li. 
q„,ds arc u.d.catcd by the word corn, which also iuclude, 
flowers, roots, aud fruits. Things so u u Tr ■ , , . 

(with interest) threefold or eight-fold.- Menu s&yt ih 7lTrn 
flowers, roots, fru.ts and the like increase five times « On 
corn, on Shada, on Laba and on Bahya interest' cannot 
exceed five times (the principal.-) Shada produce of field 
that is, flowers, roots, fruits and the like. “ Baba - the' 
fleece of sheep, the pad of mulk deer and the like. “ Bahaa” 
bullocks, horses aud the like. The interest on all these does 
not exceed five times. But this diversity of opinion is re¬ 
conciled thus. These different rules are to be observed ac¬ 
cording to the ability of the debtor and the exigencies' of 
the hour, such as famine, &c. 


4 w 

, Opinions of Fa- 
thuhta nmj Menu 
on the point, mu} 
their diversity re¬ 
conciled. 


20. The rule in question applies to (the case of) a single A 
advance, the whole of which is realizable at onee. If the ^ 

amount is realized from one person and advanced to another ° ne 

and thereby renewed, or if the transaction is renewed 

with the same person more than once, then the interest ° f "“ ere “ W 

on gold &c. will exceed double, &e , and increase as before ^ 

Also m the case of a single advance on which interest Per80U anoth «. 

is received daily, monthly or yearly, even if the amount 

thus received (on different occasions) exceed the double, (the 
interest will not) cease to run. Since in this ease there'is no 
possibility of the (interest) due from the debtor becoming 
double. So says Mem—“The interest of the principal, ad¬ 
vanced by a single loan, does not exceed twice (the prin¬ 
cipal).'’ There is also another reading realized in one 

M 2 
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Subject proposed. 
Rules for the re¬ 
turn of the money 
advanced. 


Enforcement of 
u recognized debt 
Bhould not be 
prevented by tho 
king but should 
bo compelled if 
necessary. 

“ Recognized,” 
'* Enforces,” and 
“ The king should 
not prevent,” ex¬ 
plained. 
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lump.* The interest does not exceed twice, if the amount 
of the principal is advanced by one single loan. But if the 
advance is realized from one person, and then lent to another 
or renewed in any other manner, interest may exceed 
twice the principal'. The reading “ realized, & a.” should be 
explained thus, if the interest is gradually collected from 
debtor, that is, daily, monthly, or yearly, then it may 
exceed twice the principal. It is likewise said by Govtama — 
“The loan, if allowed to remain (unpaid) for a long time, 
becomes double/'’ Here the term loan being used in the 
singular number, it is to be understood that when a renewal 
of it takes place, then the' interest may exceed double (the 
amount of the principal.) By the mention of the words 
“long time” it is implied that if the interest is collected gra¬ 
dually, it may exceed double (the amount of the loan.) 


Section II. 

Rules for repayment of Loans'. 

1. Having explained the rules relating to advances made 
as loans, the author now lays down the rules relating to their 
repayment. 

XL. “The king should not prevent any one from 
enforcing a recognized debt. If the debtor being 
pressed for repayment, complains to the king, be shall 
be punished, and compelled to pay the debt.” 

2. “Recognised,” acknowledged by the debtor or estab¬ 
lished hy the testimony of witnesses. “ Enforces,” to compel 
payment, that is, hy such modes as mild truth, &c„ “The 
king should' not prevent,” that is, should not hiuder (the' 
creditor.) 

> I „ the original text of Menu, the word Kusida is used. The author has 
explained it thus. A thing invested for increase, it is (called) Kusida, prin¬ 
cipal, Its increase is (called) interest of the principal, 
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The modes mild truth, &c. are thus enumerated by “ Mild truth,” 
Menu. " By mild truth, by litigation, by artifice, by fasting, 
and fifthly, by force, (a creditor) may recover the property 
lent.”* “Mild truth,” kind language. “ Litigation,” by 
process of law, &c. “ Artifice,” taking ornaments, &c. on the 
pretext of festival, or the like. “ Fasting,” that is, (credi¬ 
tor’s) fasting at the house of the debtor. “ Force,” con¬ 
finement and the like. By these methods (a creditor) may 
realise the property lent for the sake of increase. 

4. By laying down the rule that “ the king should not King, to ,n-a. 
prevent any one from enforcing a ; recognised debt,” the recovering°* <i°b£ 
legislator intends to show that a person, who recovers a not reco S l ““d. 




* This text of Menu, hag been explained by Kulluka Jikatta in a different 
way, and his interpretation appears to be more literal and consistent with 
other texts. It is as follows'—“ By the mode consonant to moral duty, by 
suit in Court, by artful management, by distress and legal force, a creditor 
may recover the property lent : and fifthly by force.” 

“The mode consonant to moral duty is explained by Vrihaspati By the 
interposition of friends and kinsmen, by mild remonstrances, by following (the 
debtor) importunately or by staying constantly at the house of the debtor, ho 
may be compelled to pay the debt. This mode of recovery is called a mode 
consonant to moral duty.” 

Catydyan'i explaius the mode of recovery by suit in Court (thus) “ A debtor 
being arrested (and freely acknowledging the debt) may be openly dragged 
before the public assembly,'and confined until he pays what is due, according 
to the immemorial usage of the country.” 

Artful management is explained by Vrihaspati, “ When a creditor, with an 
artful desigu, borrows any thing of his debtor, or withholds a thing deposited 
by him or the like, and thus compels payment of the debt, this is called legal 
deceit.” 

Vrihaspati luwalso explained distress and legal'force, “ When he forces the 
debtor to pay by confining his son, his wife, or his cattle, or by watching con- 
stautly at his door, this is called lawful confinement,” “ When having tied the 
debtor, he carries him to his own house, and by beating or other means, com- 
pels him to pay . this is called violent compulsion clearly declared by Caty&yana, 
" Any creditor, who harasses a debtor by appealing to judicature, shall forfeit 
his claim and pay an equal amount as fine, 
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Debtor com¬ 
plaining against 
enforcement of re¬ 
cognized debt, to 
be punished. 


The methods for 
enfoieing payment 
by the monarch, 
detailed. 


An exception to 
the text, “ when a 
person aggrieved 
by another, &c." 


Order of pay¬ 
ment to different 
creditors. 


Brahmin first, 
king next, then 
other creditors in 
the orderof receipt 
should be paid. 


In the same 
class, in the order 
of receipt, Butin 
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loan, not acknowledged (by the debtor,) is to be prevented by 
tbe king. This is clearly declared by Catydyana —“A 
creditor, who harasses a debtor, who demands a judicial in¬ 
vestigation, shall forfeit bis claim and pay an equal amount 
as fine.” 


<SL 


5 If a debtor, being pressed (to pay a debt which be 
acknowledges) by tbe modes mild truth, &c., goes to the 
king and complains against the creditor, he shall he fined 
according to his circumstances and shall he also made to 
pay the amount of the debt to tbe creditor. 


6. The methods, for enforcing payment by the king have 
been detailed (as follows )—“ A king should make a Brahmin 
pay his creditor by mild expostulation only, the others, ac¬ 
cording to the usages of tbe country, evil-minded (debtors,) 
by bodily punishment, and an heir or a friend, by some artful 
contrivance.” 


7. “ The text, the debtor being pressed for the repayment, 
&c.” is to be understood as an exception to tbe text, “When 
a person aggrieved by another in a manner contrary to law 
or approved usage, &c.”* 

8. Should there be many creditors of the same debtor, 
j-n what order lie, the debtor, shall be made to pay by the 
king ? On this the sage declares — 

XLI. A debtor shall be forced to pay his creditors 
in the order in which the debts were contracted, but 
he is to pay a Brahmin first and after hin\ the king. 

9. If there are several creditors of tbe same class, the' 
debtor shall be compelled by the king to pay in the order 


* Vide Chap. I., Sec. II., text v., page 9, 
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the debts were contracted, but if the creditors are different ^ classes, 
of different castes, &c., tbc payment is to be made in the classe: 
order of Brahmin, &c. 

10. TV hen a creditor having failed to recover an acknow- Fine and fees 
lodged debt by the methods of mild truth. Sec., recovers it ^l ht ^ ery ° f 
through the assistance of the king, the tine to be imposed 
.on the debtor, and the fees to be paid by the creditor (to the 
king,) are declared as follow :— 




which 


XLII. A debtor shall be forced to pay to the king 
ten per cent, of the amount proved against him ; and 
the creditor, having received the sum due, must pay 
five out of every hundred. 

11. The debtor shall be made to pay to the king ten Ten por 

per cent, of the amount proved, that is to say, the kin" will r 0IU debt °r, and 
c o uve per cent froi 

take a tenth part of the sum proved as a fine from the debtor. crcdit <>r. m 

The creditor also, after having recovered the debt (awarded 

by the king) must pay five per cent, as fee. The mean in" 

js, that the king may take from the creditor a twentieth part 

of the sum awarded and realized for the purpose of defraying 

the charges of judicature. 


12. In cases where a debt, denied by the debtor, is proved Import! 
against him, the imposition of fine is sanctioned by the d^bt do- 

text. “ In the ease of a denial, when the claimant proves his I ’ rovod - 

allegation, See.”* 


13. The above rules have been laid down with 
the solvent debtor, now the sage declares the rules 
to insolvent debtors. 


± ue at 

applicable *p,M>plyt 

debtors. 


> tiOlve 


Insolvent debt- 


XLItl. One ol inferior caste, who is without 
means, may be compelled to labour in discharge of his of in feiW 

° caste, compelled 

debt; but a Brahmin, wanting means "to discharge t0 labcmr - W.i- 

_ L _ r._ veut Brahmin to 

* Vide Chap. II., Sect- III., text xt., page 38. 
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£fonieans rimS *° ^is debt once,] shall pay gradually in proportion to 
his income. 


Brahmin credi¬ 
tor may compel 
debtors of inferior 
classes to labour. 
A Brahmin debtor 
to pay according 
to bis means. 


14. If the creditor is a Brahmin, &c., he may compel 
an insolvent debtor of inferior class, i. e., Kshairya, &c., 
to perform works suitable to his position for the realisa¬ 
tion of the debt, without however interfering with the main¬ 
tenance of bis family. But a Brahmin “ wanting means,” 
that is insolvent, shall pay the debt gradually according to 
his means. 


Inferior caste, 15. The mention of “ one of inferior caste” (in the text) in¬ 
clude a person of eludes also (a person of) equal class. Consequently, a debtor of 
dass'r^p^tivdy" same c * ass slja h ^e compelled to perform works suitable (to 
bis class.) Likewise the mention of “ Brahmin” includes pci> 
son of superior class. Therefore the Kshairya tribe, &c., if poor, 
must be compelled to pay gradually to the Fyashya , &c. (cre¬ 
ditors) according to their income. This is clearly declared by 
Menu—“ A debtor of equal or inferior class to the creditor 
should by labor put himself on a par with his creditor; 
hut a debtor of a higher class must pay it by instalment. 
The meaning is, that (before the debt is discharged,) there 
is this disparity between them (viz.,) that the one is creditor, 
and the other debtor, but the debt being discharged by means 
of labor, the disparity vanishes. Moreover— 


if loan, not re- XLIV. If one refuses to receive back the loan 

ccived, interest 

cease t-> nm on when it is offered to him, it is to be made over to 

delivery to third 

some third party; from which time it will cease to 
carry interest. 

Inl « rest 16. If the debtor offers to re-pay the loan, and the credi- 
not ma in on de- tor, in the expectation of getting further interest, does uotac- 

m&nrl €yon a f ter * ° ” 

deposit, ' ce pt it, then on the money (lent) being' deposited in the 
hands of a third person, the interest will cease to run from the 
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ate of the deposit. Even on its being so deposited, interest 
will run as before if it is not paid on demand. 


Section III. 

Debts payable by Whom and When. 

1. The author next expounds the topic as to what debts 
should be paid, when and by whom ? 

XLV. A debt incurred by undivided kinsmen on 
account of the family shall be discharged by their 
heirs, should they die or leave the country. 

2. If undivided kinsmen, or any of them contract a debt 
for the support of the family, the other co-parcener is bound 
to pay it. If he dies or remains loug in a foreign country, 
his heirs must pay. 

3. The exceptions to the rule relating to those bv whom 
the debt is to be paid arc declared as follow :—■ 

XLVL A woman is not bound to pay a debt 
which is incurred by her husband or by her son, nor 
is the father bound to pay the debt of his son unless 
it has been incurred on account of the family : and 
the same rule applies to the husband in the case of 
debts incurred by the wife. 

4. A debt contracted by the husband is not required to be 
paid by a woman, i. e., by the wife: nor is a debt contracted 
by the son required to be paid by a woman, i. <?., by the mother; 
similarly (a debt) contracted by the sou is not required to 
be paid by the father, nor is that contracted by the wife is 
required to be paid by the husband, “ unless it has been in, 
curred on account of the family/-’ The last (proviso) is 

N 



An undivided 
luLSluau's debt nu 
account of th . !u- 
mily. by U. . .. 
on i.; ~ demise, x.’, 

I'o. by Uio other 
eoparceo rg ; . {j 

cloud or , iti _ 

sent, by the sue. 
cessors. 


Exceptions to* 
itjhe above. 


Debt by htsg. 
band,, wife or son, 
not payable l,y 
them reciprocally 
unless incurred ou i\ 
account of the f a . < 
wily. 


Ditto ditto. 



mist# 



applicable to all the cases. Consequently a debt contracted 
on account of the family by any member, whatever must be 
paid by the co-parcener. On his' demise, it is to be paid 
by those who will inherit his property. This is what is 
declared above.* 


Debt payable 
by non and graud- 
euu, exceptions. 


5. That the debt shall he paid by the son and the grandson 
will he expounded hereafter. But the exceptions are declared 
beforehand. 


Father’s debt for XLVIL A son is not bound to pay. in this world, 

spirituous liquors # 1 J 

&o. not payable by his father’s debts if they are incurred for spirituous 

the son. 1 . , 1 

liquor, or for gratification of lust, or in gambling, 
nor is he bound to pay any unpaid lines of tolls; or 
idle gifts. 

Ditto In detail. 6. A debt incurred on account of drinking spirituous 
liquors, or (a debt) incurred under the influence of lust, that 
is to say, for the sake of enjoying a woman, as well as debt 
caused by gambling, and what remains due as the balance of a 
fine or toll, as well as idle gifts promised to imposter, to bards, 
wrestlers and ihe like, for it is declared in Smriti—“ Fruit¬ 
less is a present given to an imposter, a bard, a wrestler, 
a quack, a flatterer, a knave, a fortune-teller, a spy or rob¬ 
ber,” such debts, (as enumerated above) incurred by the 
lather, the son, &e. are not bound to pay to the wine-sellers and 
the rest. Here (in the text) by the use of the words “ unpaid 
lines or tolls,” it is not to be understood that when the whole 
of a flue or toll is due, it is required to be paid, (for) it is 
declared in the Smriti of Unhand. “ A fine or its balance, 
a toll or its balance, and what is not necessary (for life,) are 
not required to be paid by the sou.” Gautama has also said—• 
“The debt incurred on account of spirituous liquors, or toll, 


* Sstlajpani • ays that “ father*’ is here illustrative, suggesting also his mother. 
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Mr gambling', or fine is not required to be paid by sons.” The 
purport of this text is that all such (debts) do not fall on the 
son. Thus the debts which should not be paid have been 
enumerated. 

7. “And the same rule applies to the husband in the 
case of debts incurred by the wife.”* The exceptions are de¬ 
clared as follow :— 

XLYIir. As to debts contracted by the wives of 
herdsmen, distillers, players, washermen and hunters 

the husbands are bound to pay; because their liveli¬ 
hood depends upon their wives. 

8. “ Herdsmen,” persons employed in tending cows, “ dis¬ 
tillers,” manufacturers of spirituous liquors," players,” dancers 
&c., “ washermen,” men who color clothes by washing, “hun¬ 
ters” huntsmen. The debts contracted by the wives of all 
t hese, should be paid by their husbands; because their liveli¬ 
hood depends on the labors of such wives. “ Because their 
livelihood depends upon their wives”—this reason bein<>- 
assigued, it is to be understood that others, whose livelihood 
depends on their wives, must pay the debts contracted by 
them (the wives.) 

1). “ A woman is not bound to pay a debt which is incur- 

red by her husband.” Exceptions to this are declared. 

XL1X. A debt- acknowledged, one incurred by 
her jointly with her husband, and one incurred by 
herself (solely)—these must be paid by the wife; none 
other is required to be paid by her. 




The same, with 
a busbaud as re¬ 
gards wife's debts, 
exceptions. 


Debts by wives 
herdsmen, &o.. 
Payable by their 
husbands, as then- 
maintenance de¬ 
pends upon their 
wives. 

Do.—Herdsmen 

defined. The 
same applicable to 
others whose live¬ 
lihood dependsup. 
on their wives. 


Exceptions to 
non-habilit v of “ 
woman to p„ y , Iei . 
husband s debts, 

Wife to pay ou . 
ly the debtB ao- 
knowledge 
y incurred will* 
her husband, or 

solely by her. 


10. A wife employed by her husband, who is at the poiut 
ot dentil or is likely to be absent abroad lora long time, to pay 

* Vide Text xlvi. 

X & 


Ditto ditto. 
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his debt, must pay it if it was acknowledged by her: that 
which Las been contracted by the wife jointly with her husband 
shall also be paid by her, if she is sonless, after the demise ot 
her husband : and a debt which has been contracted by her¬ 
self alone shall also be paid by her. 

'Went;™ Of ne- 11. Here a question may arise that in the three foregoing 
Jrrapolm eases (the rule) “a debt acknowledged &c. must be paid by the 

...isons given for j s superfluous, inasmuch as there can be no doubt about 

tlio same. L . 177.1 

it. The answer is that “ The wife, the son and the slave, these 

three are declared wealthless ; whatever they receive, is the- 

property of him to whom they belong.” By this text, these 

persons being without any property, it may be apprehended 

that the payment in the above oases (a debt acknowledged &c.) 

cannot be made. Consequently it is provided (by the text) 

“ a debt acknowledged, See.” Let it not be said, however, that 

the above text declares the wealthlessuess of the wife, &c., it 

merely indicates (their) dependency. This will be clearly 

stated in the Chapter on Partition, 








Ditto a3 to tho 
nrnessity of mak¬ 
ing mention of 
“ none other need 
hu paid by her.” 


12 , (It may be argued here) that it is superfluous to say 
that ” none other is required to be paid by her” because the ex¬ 
press mention of one thing excludes the implication of others. 
To this the answer is, that from the rules contained in the text 
“A debt acknowledged, one incurred by lier jointly with 
her husband” &c., "it follows as an exception that “none 
other,” that is, such debts as are enumerated in- the text 
” A son is not bound to pay, in this world, his father’s debts 
if they are incurred for spiriluons liquor, Sec” be paid by the 
wife, even if they are acknowledged by her or contracted by 
her jointly with her husband. 


Tlio subject 
Rftin resumed. 


13. Again the author resumes the three subjects, viz., wha t 
debt should be paid, by whom they are to he paid, aud when. 
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L. If a father has gone abroad, or died, or is sub¬ 
dued by calamity, his debt shall be paid by his sons 
and grandsons; or. their denial, the debt must be 
proved by witnesses. 


( SL 

Father's debts, 
payable by sons 

aud grandsons, if 
he die, go abroad 
or be subdued by 
calamity.—To be 
proved, if denied. 


14. If the father, without paying a debt which is due, Ditto ditto, 
dies or goes to a distant country, or is afflicted with an in¬ 
curable disease &e, then his debts must be paid by his son 
and grandson (son’s son) by reason of their sonship and 
grandsonshipj even if no assets of the father or of the grand¬ 
father having been left. (The liability will be) in this order. 

In default of father, the son, and in default of son, the son’s son 
(must pay.) In case of denial by the son or son’s son, the 
debt being proved by tbe testimony of witnesses &c., must 
be paid by them. 


15. By the Text “ If a father has gone abroad” tlie pay¬ 
ment is merely enjoined, but the specific time (for payment) 
as declared by A drcda. is to be n - c J “ The father or 
(if the- family he undivided) thr *ele or the elder brother' 
having gone abroad, the son shall hot he forced to dischaig^ 
tbe debt until twenty years have elapsed. 


Son, not to be 
forced to pay tbe 
debt of father &c. ( 
who l los gone 

abroad,until twen¬ 
ty years have 
elapsed. 


10. If the father lie dead, the son if a minor need not If the father bo 
pay, but if a major, he is (hound) to pay. The period of U ‘ B lnn J' w 
majority lias been also stated, by him (Ndreda.) “ A boy. 
up to the eighth year, is considered like a child in the womb' 
and up to tbe sixteenth year he is Bala (minor) and also termed 
Pmganda; after this period he is major, and becomes inde- age> 
pendent if (his) father and mother are not alive.” Although a 
minor becomes independent after his father’s death, lie is not 
hound to pay the debt (of his father) as it is declared. " A 
minor, even if independent, is not required to pay the debt, 
since a major alone is truly independent,.and majority depends 
on qualification and age. 
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17. A prohibition does also appear to the seizure and cita¬ 
tion (of a minor) under the following text of Smriii. “A 


Seizure and ci¬ 
tation of u minor 
prohibited. “ Son 

Vh?Is'wapaUe'of minor, a messenger, a person ready to make a gift, and one 
understanding the engaged in performing religious acts and one in imminent 

ntdicial nroceed- 00 1 00 


judicial proceed- 
inga. 


" Sons or their 
sons" being used 
in the plural num¬ 
ber, they ahal! pay 
the debt according 
to their respective 
shares, or that son 
alone who is of 
superior qualifica¬ 
tion. 

' “ Death" sug¬ 
gests alno retire¬ 
ment from world¬ 
ly affair and long 
absence. 


danger are not to be seized: and the king must not 
summon them.” In the text—“ Therefore the son born, with¬ 
out minding his own interest, must carefully release his father- 
i'rom the debt, so that he may not go to hell,”—the phrase “ the 
son born” is to be explained as the son, who is capable of un¬ 
derstanding judicial proceedings. But in the case of Shradh, 
a minor is competent to perform it; because Goulama Smriti 
provides, that ( lf A minor) shall not utter the Brahma* 
except at the time of Shradh.” 

IS. (In the text under consideration) the plural number 
has been used as “ sons or sons’ sons, consequently if there are 
many sons if divided, they must pay the debt, according 
to their respective shaves. It appears from this, that if they 
are undivided, and have a joint'concern, he, amongst them 
who is the head or chief, is bound to pay. Likewise Ndreclca 
declares—‘'Therefore after the father’s! death, his sons, 
whether divided or joint, must discharge his debt in proportion 
to their shares; or else the son who has undertaken the 
burden.” 


Sons to pay jp, In the text (L) although it is indiscriminate]\ said that 

the father’s debts 

principalaud u his debt stall be paid by bis sons, or sons sons; still this 


* “ Brahma means Oayatri, i. e .—the mysterious prayer to the Supremo 
Being which none but the twice-born classes can utter after investiture of 
sacred thread. 

t The mention of “ death” in this text, suggests also retirement from worldly 
affairs and long absence, as is expressly stated in the rule of Vishnu, “ If ho 
who has contracted the debt, should die, or become a religious anchoret, or re- 
main abroad for twenty years, the debt shall be discharged by his sons or graud- 
.jons, but uot by remoter descendants against their will." 
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• • • • , , 
distinction is to be observed tliat as the father pays (the debt) intere8 *> s rand - 

r J v • sons, the princi- 


* * ' bims, tue 

with interest, so the son shall pay it; but the grandson (son’s P al only, and 

v , .. , . . . . . grandsons sons 

son) snail pay the principal only, and not the interest. This not to pay at all 

is declared in the text of Vf ihaspati — “ The sons must pay asa et s . llK9 left n ° 

the debt of their father, when proved, as if it were their own, 

the son’s son must pay the debt of his grandfather to an 

equal amount, and his son, (or the great-grandson) shall not 

be compelled to pay it at all.” Here the term “ when proved” 

is mentioned without any specification, and in the text (L.) 

the words “ proved by witnesses” occur. These two indicate 

that it is to be proved by evidence (in general.) “Equal 

amount” means an amount equal to the principal ; this 

amount only is required to be paid, and not the interest. 

“ His son,” the grandson’s son, shall not be forced to pay, if 
he has not got any assets. This will be clearly declared in 
the next text (to be quoted from the author.) 


20. The debtor, his son, and grandson, these three are 
said to be the proper persons to discharge the debt; and 
the order (of their liability) also, when all of them are present, 
has been shewn. Now the author expounds the order, (of 

liability) amongst other persons who are bound to pay (the 
debt.) 1 J '■ 


The debtor, hig 
son and grandson 
are the proper 
persons to pay, and 
the order of their 
liability shown. 
The order of the 
liability of others 
next propounded. 


LI a. He, who receives (heritage') , ,, 

, , , . , , ^mage), fchall pay the ITe who receives \ 


debts oi a proprietor who has died without leaving th estate ’ tuke3 


, , ! , 1 , , a the widow, also 

(capable; son : so, he who takes the widow Har, +i ,4. that 80,1 whoso 

’ CHUG paternal estate no 

son whose paternal estate has not devolved imnn other bas «!>ko- 

... • upon printed, shall pay 

other persons.* th « d <=bts of one 

died leaving 


no son. 


# The original text appears as follows :— 

mvi ^ i 

TfifawflfsaSSp 1#^ II { X II 
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tii^es'to^ukes - Lr<5 - He > who receives the estate, shall pay the 
that 'cipabie son debts ( of t,ie Proprietor); so, he who takes the 
SZTS'S widow » also (incapable) son whose paternal 

who’^kc* es ^ e bas no ^ devolved upon any other person ; in 
the " iJo ,' v ! sha!1 default of such son, he who takes the (wealthless and 

pay the debt , v 

childless) widow, shall pay the debts. 




^cTiSTukS LIc - He > who receives the estate, shall pay the 
that incapable son debts ( of the Proprietor); so, he who takes the widow ; 
tate^o^tker'has a ^° that (incapable) son whose paternal estate has 
tbJ^ebu^to the n °t been appropriated by any other person. (These 
ba^jead 0I t,f^ debts shall be paid to the creditor.) If he (the 
auccoasors, creditor) has left no son to his successors. 

meana^tM^htog ~b R^kUa (heritage) means a thing which belonged to 

"hich belonged to one man, hut has subsequently become the property of another 
another, but sub- . 

sequently becomes otherwise than by purchase, &c. The person, who receives the 

ty * without r °p«r- estate P artitioa is to be compelled to pay the debt. It is 

cLtse, &C The rneuu t by this, that he who takes the property as liicktlm 
sense in which tho r r j 

wo ‘d ricktha is (heritage) from a proprietor, must pay the debt contracted by 
him (the proprietor,) but not the thief, &e, should (paythedebt); 
so also a person, who has taken the widow of another, is bound 


The commentator has explained this text in three different ways. According 
to the peculiar grammatical structure of the Sanskrit language, and the 
different significations of the word Ricktha used in the last line, one transla¬ 
tion of the slqka cannot convey those ideas ; therefore, three different trans¬ 
lations of this sloka are given denoting them by Lla., Lli. and LI c. 

The difference of construction occurs in the following manner :—The phrase 
P-utrahinasya Rickthina in the last line, if connected with the first line, will 
give to the sloka the meaning which is givon in the translation marked Liu. 

If it standB alone unconnected with any thing preceding, and the word 
Ricklha in the phrase Putrahineuya Rickthina Le construed to mean “ a widow 
weaithless and childless,” then the proper rendeifng of the sloka will be ns given 
in LI6. The third version of the sloka as given in LIc. arises, if the word 
Rickthina be considered to signify persons who inherit,” 


I 
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£o"pr>y Hie debt contracted by tbe latter. As tbe widow is not 
a property capable of division, so she could not bo included in 
the term Rick/Zia, consequently she has been separately men¬ 
tioned ; so also the son, whose father and mother’s assets arc 
not held by another, must pay the debt of the proprietor hav¬ 
ing’ no capable son. Where all of them are present the order 
of payment mentioned in the text under consideration is as 
follows : — (Firstly,) the person who has received the ( RicJct/ia ) 
heritage ; on failure of him, be who has taken the widow ; 
and after him the son (under the circumstances mentioned 
above.) 

22. Here the following questions arise—(1.) That the co- Doubts raised, 
existence of all of them is Dot probable : because according 
to the text ,—“ Neither brothers, nor parents, but sous 
inherit their father’s property,” if a son is alive, no one 
can take tbe estate. (2.) It is also not probable, that there 
will be a person who can take a widow, since the Smriti 
declares —“ It is no where provided that there can be another 
husband of a chaste woman.” (3.) Similarly it is superfluous 
(to say) that the son will bo compelled to pay the debt, since it 
has been already stated that “ his debt shall be paid by sons and 
grandsons.”* (•!.) The qualification regarding the very son 
“ whose paternal estate has not devolved upon other persons” 
is useless, because if' a son be alive, there is no probability of 
his father’s estate being taken by another. Even if it be (under 
any circumstances) probable, the provision in the text in 
question to the effect, “he who has received the Uickl/ia 
&c” makes it useless, (o.) It should not have been said, 

“ of a proprietor who has died without leaving , a capable) 
son,’ since it is an established rule, that even if the son be alive, 
still the person, who has received the estate, should pay the 
debt; under such circumstances, it is self-evident that where, 

* ' i'tc text of YajnyamU ijn, No, L.. p. 109, 




0 



MlTACSIIAIlX. 



CHAP. 



there is no son, the debt shall be necessarily paid by the 
person, who has received the estate. 


_ , . 23. It is answered thus—(1.) There may be other heir 

Certain questions ' . 

mire as to the notwithstanding 1 the existence of a son, because the son, in 
thtra^not* being the event of his being impotent, (born) blind, deaf and the 
piobau.e. like, is incompetent to succeed. It will be subsequently de¬ 

clared—by enumerating persons impotent &c., that they are ex¬ 
cluded from participation (as heirs,) but are entitled to mainte¬ 
nance. Goutama has also said—“ Some are of opinion that even 
the son, born of a woman of equal class, is not entitled to inherit 
if he be of a vicious character.” Consequently, notwithstanding 
the existence of sons who are impotent &c., or son born oi 
a woman of equal class but w ; bo is of a vicious character, the 
uncle or his son &c. inherits the estate.—(2.) Although 
no one can probably take another’s widow, on account of 
its being contrary to the dictates of the S/iastra, yet 
if, by disregarding the prohibition, a person takes (such) 
widow as the last of the four sorts of wanton women, or 
the first of the three sorts of remarried virgins—he is liable 
to pay the debt contracted by her former husband. As it is 
declared by Ndreda—' 1 There are seven other kinds of wo¬ 
men (widows), who arc enumerated (below) according to their 
respective order. Of these, three are virgin widows remar¬ 
ried, and four wanton women. A virgin whose vaha has 
not opened, but who is polluted by (nominal) marriage 
only, if remarried, is called virgin widow remarried of. the 
first kind. If guardians, according to the rules and customs 
of the country, give to another, a woman who has (already) 
commenced to have sexual intercourse, she is called a remar¬ 
ried virgin widow of the second kind. If, in the absence of the 
husband’s brother, a woman is given by her friends to a kins¬ 
man of equal class, she is called a remarried virgin widow ot 
the third kind. If, during the life time of her husband, a 
woman, who lias bad child or otherwise lives with another 
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^Tidultcry through lust, she is called the first kind of wanton 
woman. If a woman, leaving the husband of her childhood, elopes 
with another man, and if she again returns to the house of her 
husband, she is called wanton woman of the second description. 
If, after the death of her husband, a woman notwithstanding 

O 

their offer, abandons her husband's brothers and others, and 
leads a profligate life with another person through lust, she is 
called the third kind of wanton woman. If a woman, coinin'* 
from another country, or purchased by wealth, or pressed by 
hunger and thirst, offers herself by saying “ I am yours," she 
is called the fourth kind of wanton woman. The debts, con¬ 
tracted by the husband of the last kind of the wanton women, 
or the first kind of remarried virgin widows, shall be paid by 
him who takes them.” Likewise another kind of persons talcing 
a widow and therefore bound to pay the debt has alsobeenshown 
by him \Ndreda.)—“ If a woman, with immense wealth or with 
children, follows another man, lie shall either pay the debt of 
her husband, or give her np in the same state.” “ With im¬ 
mense wealth,” i. e., with wealth of groat magnitude. More¬ 
over He who takes the widow of a deceased, having no son 
and wealth, must bear her husband’s debt, since she is consi¬ 



dered his only wealth.”—(3.) The repetition of the word son 
(in the text) has been used to show the order (of the persons 
liable to pay.)—ft.) That the provision, viz , "whose paternal 
estate has not devolved upon other persons” has been set forth 
in the text to indicate, that where there are no assets left, of the 
many sons, he, who would have been entitled to participation 
(if there had been assets) is bound to pay the debt, not 
a blind (son) and the like, who are incompetent (to parti¬ 
cipate.)—(5.) By the words “ Of a proprietor who has died 
without leaving a (capable) son” it is intended to indicate 
that it the great-grandson &c. of a proprietor who had left 
neither son nor grandson, partake of any assets, theu they 
shall pay the debt, otherwise not. It has been (already) 
declared that a son and grandson must pay the debt, even' if 

o 3 


misr# 


MITACSHAR A. cha 

they do not participate in an_y assets, as Ndreda declares — 
“ Ati undisputed debt of the grandfather, which has been 
successively due by him and his sons, but has remained un¬ 
discharged by them, shall be paid by his grandsons ; but it 
is not recoverable from a person who is fourth (in descent 
from the debtor.”) Now every thing is reconciled. 

The text is ex- 24. Or it (the text) may be explained in this way.* It 
way, ied the an \vord has been construed to mean that, in default of the person who 
widow* mea!1 ’"° takes the widow, the son shall pay. But the phrase in the text 
{Putrakinasya IUck!kina) that is, the person, who takes the 
widow of one, who has left no son—may be construed to 
mean that in default of him (son,) the person who takes the 
widow, should pay (the debt.) Because the word liicktlm 
means widow. It is declared iu the SmrUi —That “ she 
(widow) is considered his only wealth.” And “ he who takes 
Lis widow takes his wealth.” 




Questions as to 25. Here a question arises that these two (constructions of 
of e the^two'coiv the text) are inconsistent with each other; because (in the one 
Hti uctioiis of the cage jj. ggjj son shall pay the debt in default of the 

person who takes tbe w'idow; and (in the other case it is con¬ 
strued to mean that) the person who takes the widow shall 
pay the debt in default of the son. (It follows therefore that) 
neither of them is to pay, where both exist. (It is answered 
thus)—There is no inconsistency, because (the meaning is 
that) the son shall be made to pay in default of tbe person 
who takes the last (kind) of the (wanton women,) Bwairint, 
or the first (kind) of the (virgin-widows remarried,) 
Funarbhv, or a widow with immense wealth and children ; 
and in default of the son, the person who takes the wealthless 
and ehildless widow, shall be made to pay (the debt.) This 
has been positively declared by Nureda. One who takes 


Discrepancies re¬ 
conciled. 


* Vide text No. LI 2 >. p. 112 , 
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assets, one who takes the widow, and the son, of these 
three, the person who takes the assets, is to bear the debt. If 
neither the person who took the widow, nor the person who 
received the assets, are in existence, the son (must pay), and 
if the person who received the assets, and the son are not in 
existence, the person who takes the widow (must my.) (Its 
meaning is that,) when the three are co-existent, viz., the 
person who has received the assets, one who has taken the 
widow, and the son—he who received the assets must pay 
the debt. If (of the above three) the person who has receiv¬ 
ed the assets and one who has taken the widow are not in 
existence, the son alone is to bear the debt. If (of the above 
three) the person who has received the assets and the son are 
not existing, the person who takes the widow is to bear the 
debt. The seeming inconsistencies, namely, that in the ab¬ 
sence of the person who has received the widow, the son is 
to bear the debt, and in the absence of the son, the person who 
takes the widow (must pay the debt)—is to be reconciled in 
the manner mentioned above. 




2G. There may be another interpretation of the phrase Another i uter 
“ Putrabinasya llicJdhina .” The person who receives the assets, ,1 [“ ut e lon !t of the 
one who takes the widow, and the son, these three are (de- hiwuga 'ul'l. 
daredjn the text) to pay the debt, but to whom ? (is the ques- 
tion) the implied answer is, that the debt should be paid to the 
creditor (himself.) If he (the creditor) be not alive, then to his 
son, &e. In default of the son and the rest, to whom shall it 
be paid ? It is declared in answer to Putrahimsya RicMhina 
that is to Rick the —kinsman who is entitled to inherit the pro¬ 
perty of the creditor who died ( Pntra/iina) without son and other 


descendants. It is likewise (declared) by Mreda. “ The thiim- 
which is due to a Brahmin or to his descendants, if he or .his 


descendants are not alive, shall be made over to his (SakuRas) 
remote kinsmen, in default of them to his ( Baud/ms) cog¬ 
nates.” In continuation of this text it is said " If there he , 
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neither remote kinsmen, agnates nor cognates, then (the 
thing) shall be made over to other Brahmins, in default of 
them, it shall be thrown into water. 



Section IV. 

On Sureties, fyc. 

1. The legislator next lays down certain prohibitions in 
connection (with the subject) of the prohibition of receiving 
loans from particular persons. 

JBrothc-rs, hus- LII. To become surety, to be indebted, and to 
fathers and son give evidence, is unlawful between brothers, between 
prohibited to be- husband and wile, or between lather and son, except 

come surety for, i ,, , n • , 

to be indebted to where they are separated m property. 

tuid to give evi- 

another 8 * 1118 ^ 006 Before the partition of property takes place, to become 

Menu and other surety, to be indebted, and to give evidence between bro- 

iu validity thereof thers, husband and wife, or between father and son, is de* 

e essj 1 &e,* The i oa" c ^ are ^ invalid by Menu and other sages. On the contrary, 

cons for such opi- they p ave prohibited them : since if to become surety and to 
luon given. J 1 

give evidence be allowed, they may ultimately cause a loss 
to the (common) property, and if indebtedness (between 
them) be allowed, it must be paid off (out of the joint fund). 


Tho rule appli- The rule (mentioned above) is applicable, where there 

cable where there no consent of each other. But if there be consent to 
is no consent, but 

not where there become surety, &e.” (between brothers &c.) are allowed even 
partition 1 noifon- they oc j°int. (But) after the partition (surelisbip &c.) 
" CDt 18 ueccssar y- are allowed although there be no consent. 

Questions as to 4, Hero a question arises— How is the prohibition as 
the sure ^ s hip between husband and wife before partition 

tiship " 8 It* Su b ro ' consistent ? Because the qualification “except where they 
t ' VCt ' n husband ate separated in property” (in the text) is meaningless, for 
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there can be no partition between them. The absence of par- and wife before 
, , , , , , „. .... ' partition, and the 

titiou is declared by Apustambd . * there is no partition said questions an- 

(of property) between the husband and the wife.” (An- f, ' voreJ ‘ 
swered.) It is true that there is no division of the cere¬ 
monies performed with religious fire under Shruti and Smrili , 


or of the benefits derived by the performance of those 
ceremonies, but this is not true of all acts or things. It is 
thus that (the sage Apaslamba ) after premising that “ there 
is no partition between the husband and wife” assigns the 
(following) reason for the interrogation — why is there no 
division ?—“ since by marriage, unity accrues in religious 
ceremonies as well as in benefits and also in " the receipt 
of things.”* Because from the date of the marriage unity 
in (religious) acts is ordained (by the sacred text.) “ The 
husband and wife shall (jointly) consecrate the fire.” 
Therefore the joint right to consecrate the fire being 
established, unity in the ceremonies performed with such 
cousecrated fire, accrues as a matter of course. Likewise by the 
(following) text of the Smrili —“ The ceremonies according 
to Smrili (are to be performed) with the nuptial fire”—the 
joint right is surely (implied) in the ceremonies performed 
with the nuptial fire. Consequently it follows that the 
husband and wife acquire a separate right to do such acts as 
the digging of tank &c. which are not connected with the 
two kinds of fires. 


5, Similarly the aforesaid joint right of the husband and The wife ha« 
wife in the heavenly enjoyment &c. derived from religious cere- thehuBTand's'pro^ 
monies, is ordained (by the sacred text.) “ They shall com- pBrty ' 
mence (to create) a permanent light in heaven &c.” By this 
jt is to be understood, that in whatever religious ceremonies, 
the joint right (of the husband and wife) is (ordained), en- 


* The expression “receipt of things" is a general one. It may mean an 
acquisition by gift or any other way. It may also mean appropriation of things. 
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joymcnt of tLe benefits derived from their performance is to 
be considered joint. But it must not be understood that there 
is joint interest even in the benefits derived from the dio-o-mo- 

Oo b 

of a tank &c. made with the consent of the husband. 


6 ’ IIere a < l uestion ar * ses Although there is a (separate) 

ty Of interest, of ownership in the property, still the unity of interest “ in receipt 
husband and wife, „ . . 1 

and its answer. tilings is declared ; because during 1 the absence of the hus¬ 
band, (the guilt of)theft is not incurred by(the wifemaking) ne¬ 
cessary gifts. (Answered.) It is true that the ownership in the 
property is shown by this (text), but not the absence of parti- 
tion (between husband and wife); because after declaring (in 
the text) <( in receipt of tilings” its reason is assigned (thus.) 
Since Menu and others do not hold that (the guilt of) theft 
is incurred by (the wife making) necessary gifts, i. <?., feeding 
guests and giving alms, &c., consequently she also has owner- 
ship in the property, otherwise it would have been theft (on her 
part.) Therefore by the choice of the husband, hut not of 
tLe wife, there may be partition between them, as it will be said 
hereafter. “ \\ hen the father, by his’own choice, makes all his 
sous partakers of equal portions, his wives, to whom peculiar 
property had not been given by their husband or by their 
father-in-law, must be made participant of shares equal to 
those sous.* 


7. The sngc next proceeds to explain surctiship. 


LIII. Suretiship is enjoined for appearance, for 
confidence, and for payment. On failure of either of 
the first two, the surety (himself) in each case shall 
pay , on that of the third, his sons also must pay. 


8. The engagement with a third person for confidence is 


ihreii purposes 

hich sureti- . t 

’ 1B enjoined, called suretiship. It is divided into three kinds according 
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circumstances. They arc as follow.,—(First.) For appear- and the effect of 

. . . . each. 


<SL 


auee (that is to say )—“ I will produce him when (his) appear¬ 


ance will he required.” (Second.) For confidence, i 


e., give 


' .. > " 

money to such a person on my confidence, he will not deceive 
you; because ho is the son of such a one, and he owns a very 
good village, consisting of lands nearly the whole of which 
is fertile. (Third.) For payment, i. e., “if he do not pay, I 
will pay the amount.” The phrase » Suretiship is enjoined” 
is to he connected with each of the above three cases. “If 
there be a failure” that is, if there be non-appearance or 
breach of contract. “ The first two &c.,” i. <?., Sureties for ap¬ 
pearance and confidence shall be compelled by the king to 
pay the full amount to the creditor. “ Of the third,” that 
is, of the surety for payment, his sons also shall be compelled 
to pay. (By the phrase) “ If there be a failure” (it is im¬ 
plied) that if the debtor does not repay the debt through 
chicanery or on account of his insolvency. By the mention 
of “ his sous,” it is meant that, the sons of the first two are 
not to be compelled to pay. Likewise by the mention of 
“the sons” [only), it is implied that the grandsons cauuot 
be compelled to pay. 


The sage, to clear this, declares— 


LIV. If a surety for appearance or for confi¬ 
dence die, the sons have not to pay; in the case of a 
surety for payment the sons have to pay. 

9 . If the surety for appearance or that for confidence is 
dead, their sons need .not pay their father’s debt incurred 
on account of (such) suretiship; but if the person, who 
binds himself for the payment departs this world, his sons 
must pay, but not his grandsons. 


, -> > ***» to Clio 

song non.liability 
or appearance or 
confidence, and 
Ins liability r or 
payment. 


Ditto. 


10. They (sons) ought to pay the principal, but not the in- Sons shoi 4 

t ercet, according to the text of Vyasa. “ The son of a son !!'? U inci Pal w,tu 

” nwercst, grand. 



without In- 
tiijst, hut their 
eons are not bound 
to pay. 
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shall (in general) pay the debt of his grandfather, but the 
son (only) shall pay the debt of his father incurred by his 
becoming a surety, (and both of them) without interest; but 
it is clearly settled that their sons are not bound to pay.” (The 
meaning is that,) the grandson must pay the exact amount of 
his grandfather's debt other than that incurred for his be- 
coming surety, and not the interest. Likewise the son shall 
pay an amount equal to his father’s debt incurred by his 
becoming security, without any interest. “Their sons,” 
means sons of a grandson and son, i. e., the great-grandson 
and grandson, if they do not inherit any property, need not 
respectively pay the general debt and the debt incurred by 
becoming surety. 


Tho text of 11. “ Should the debtor b,e insolvent, and the surety have 

^tfibe^Bunb^ assets the principal only must be paid, and it is not required 
iug liable to pay to pay the interest.” This Smriti is to be explained thus—If a 
not intent Where surety dies possessed of assets, then his son shall pay only tho 
principal but not the interest. 


In case of pledge 
being taken lor 
tho suretyship for 
appearance, the 
son must pay the 
debt incurred from 
-tho property takeu 
in pledge. 


12. If the surety for appearance or for confidence hinds 
himself after taking sufficient pledge, then his sons also must 
pay the debt incurred by becoming surety, from the property 
taken in pledge. As Calyayana declares,— ,f Should a man 
become surety for the appearance of a debtor from whom he 
had received a pledge (as his own security,) his son, on the 
demise of his father, may be compelled to pay the debt from 


the pledged property.” Here security for appearance includes 
a security for confidence. “ Demise ot father” means when the 
father is dead or gone to a distant country. 


Tho mode of en¬ 
forcement where 
were are many 

nuretiea. 


13, If there be many sureties, how shall the payment 
he enforced? on this (subject) it is declared. 


Ditto, accord- LV. If there are several sureties, they shall pay 

nig to tuuir res- # /» 

pcctivc liabilities, pj ie according to their respective liabilities, n 
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all stand in the same shade, they shall he made (several¬ 
ly) to pay at the option of the creditor. 

If. If there are two or more sureties in one transaction, 
then they shall pay their proportionate shares of the debt by 
division. The words “ It they stand in the same shade,” mean 
if each of the sureties severally bear the resemblance of the 
debtor, that is, il the sureties for the payment have severally 
bound themselves to pay the whole debt, like the debtor, then 
the payment can be enforced from any one of them, as the 
creditor pleases. This rule also applies to a surety for ap¬ 
pearance and confidence, consequently the creditor can, select¬ 
ing any one of the sureties, who is able enough to discharge 
the debt, request him to pay his whole debt, and such surety 
must accordingly pay the whole debt, hut not in his propor¬ 
tionate share. 


<SL 


iV. — Creditor has 
tho option, when 
they all stand un¬ 
der the same 
shade. 

Ditto, in pro¬ 
portion 6f their 
share of the debt 
by division. Ditto 
when they all 
staud under tha 
same shade. 


15. If any one of the sureties, liable to pay the whole debt, Liability 0 f the 
goes to a distant country and his son be at home, then he (the who goes abroad 
son) may ho made to pay the whole debt (with interest) at the 01 
option of the creditor. If any one of such sureties dies, then his 
son ought to pay his father’s share (of the debt) without inter-, 
est. Similarly Cu/yayana declares —'“ If anyone of the sure¬ 
ties, who have undertaken (to pay) the entire debt, be absent 
abroad, his son ought to pay tho whole debt; but if lie dies, 
the sou ought to pay only the proportionate share ol his 
father (without interest.) 


Section Y. 

On Contribution. 

1. The sage, having laid down the rules for the payment of 
the debt incurred by becoming a surety, expounds the subject 
of reimbursement of the sum paid by the surely, 

i* H 
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'i'- Ij toriu u,e san> ^VI. If the surety be compelled publicly to pay 

publicly compeikd ^ ie c ^ ue to the creditor, the debtor shall be forced 
to reimburse him double the amount paid. 

Interpretation, 2. When the surety or his sou being pressed by the creditor 
should be compelled by the king to pay the debt pub¬ 
licly, that is in the presence of all persons, the (princi- 
])al) debtor shall be made to repay double tbc amount to the 
surety. The debt (in question) must not be paid (without 
any pressure by ibe surety) i. e,, by (voluntarily) appearing 
personally with the hope of getting double the amount. As 
A ureda declares—“If the surety, harassed by the creditor, 
discharge the debt, the debtor shall be made to pay twice as 
much to the surety/'’ 

immeitiTu ^ iC a ^ )0Ve payment is to be made immediately without 

waiting for a particular time, such is the implied force of 
Ike text being laid down separately. This rule applies to gold. 

^ent^the 4. Here a question arises. Tbc text contemplates only (the 
payment of) twice the amount (without reference to time.) 
This may be applied consistently with and not in contradiction 
to the rule regarding payment by the efflux of (particular) 
time as propounded previously, just as in the case of the (enjoin¬ 
ed) sacrifice to be performed at the birth of a child, which is 
observed without any prejudice to the rule regarding impuri¬ 
ty.* Moreover, if it be said to imply immediate payment with 

* This argument of the commentator will not be understood by reader 
without ihe following explanation— the reasoning is this—that it is enjoined 
in the Skastras that on the birth of a child a ceremony (called Putresli) is to 
he performed.—Literally, it means that this ceremony is to be performed im¬ 
mediately on the birth of a child.— But it is also laid down in the Shoslras 
that on the birth of a child, the father, and the mother &c. contract impurity for 
a certain number of days, and are therefore incapable of performing any reli¬ 
gious ceremony. Therefore to obviate inconsistency, the first rule is construed 
lo meau that the aforesaid ceremony is to be performed on the expiration of 
the period of impurity, 
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interest, then in the case of female cattle, the payment of the 
principal ouly can possibly take place, because there is no pos¬ 
sibility of their offspring being born immediately. (Answered.) 


This is wrong. If (the text)— “ On clothes, grain and precious Refuted, 
metals, it (interest) may be in order four times, three times and 
twice as much as (the principal lent) is sufficient to make the 
debt (on account of suretiship) double &c. by the efflux of time, 
then the present text providing for the payment of double the 
amount becomes (quite) useless and in the case of female cat¬ 
tle if there be no offspring after the efflux of (a particular) 
time, then they themselves only are to be given back. If 
the surety, after the payment of the thing, does not find the 
debtor for a time, then there may be offspring. Or it 
may be the case that (the debtor) shall make over the female 
cattle with their offspring which was begotten before. Con¬ 
sequently, the above argument is of no consequence. 


5. It is argued (again) thatsuretishipisenteredthroughfriend- Argument 
ship, consequently any thing given by a surety, is nothing but futed! P ° U0Ut ' 
a payment through friendship. There cannot he any interest 
on such a payment, unless a demand be made, as it is declared 
“ "Whatever is given through friendship, does not carry inter¬ 
est without demand. If after demand, the payment is not made 
it will bear interest five per cent.” Therefore although there 
be no demand, the payment through friendship will increase 
from the date of the payment by efflux of time as much as the 
principal. This is the object of this text. (Answered.) This is 
also wrong. Because this meaning does not appear from the 
text. It is only shown by it (the text) that double the amount 
is to he repaid. Consequently it has been very well explain¬ 
ed, that the meaning of the above text is that double the 
amount should be repaid without reference to any particular 


of 

lie* 


1 


* Vide text XXXIX, 






Exceptions to 
tliis rule follow¬ 
ing. 
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C. The payment of,double the amount is provided (by tbc 
above text.) The exceptions to it are declared as follows:— 


In the ease of 
female cattle, i£c. 


LYII. Female cattle, with their offspring, grains 
three-fold, clothes four-fold, and liquids eight-fold, 
shall be given. 


fiuvoty to be re- 7 . As the precious metals are to be paid two-fold, so female 
highest rate of in- cattle, &e., shall be delivered with their increase as pro- 
Uteat ' vided in a previousftext which has been already explained.* 

The implied sense (of this text) is that if a surety is 
made to pay any .thing ' (to the creditor) the debtor must 
immediately make it good (to the surety) with the highest 
rate of interest (as provided above) without reference to a 
particular period of time. 


Three fortnights’ 8. When a surety for appearance is unable to produce the 

time to be al- . • # 

lowed to the sure- debtor at the fixed time, -three fortnights' time should be 
debtor t,roJu0 ° th ° allowed to find him (the debtor) out. 

if the debtor be <). If within that time, the surety can produce the debtor. 

not produced with- ’ 

in that time the he is to be released, otherwise he is to he compelled to pay 

fcm,.,-. mu=t pay. money due (from the debtor), as declared by Catyayam. 

“After the stipulated period, three fortnights' time should bo 
allowed to find out the absent (debtor). If be can pro¬ 
duce him within that period, tbc surety should bo released. 
If on the expiration of that period, the surety cannot pro¬ 
duce him, be should be compelled to pay the promised sum. 
This rule applies also, when (the debtor) t is dead." 

r»W. 10. ( Catyayana ) has also pointed out certain special rules 
•weties.” with regard to sureties. “ Neither the master (of a lender), 

nor his (professed) enemy, nor an agent of his master, nor a 


* Vide text XXX FX. 
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prisoner, nor a convict, nor one who is cursed, nor a coheir * 
nor an intimate friend,.nor hermits, nor a servant of the king, 
nor a religious anchoret, nor a person who is unahle to satisfy 
the demand oi the creditor, or to pay an equal amount of 
tine to the king, nor one whoso father is alive, nor one 
who is self-willed, nor a man who is not well known, should 
ever be accepted as a surety for any transaction.” Hermit 
or perpetual students in theology. 



Section VI. 

"Pledges, Hypothecation and Mortgages. 


1. There are two grounds for confidence in the invest¬ 
ment of money, first, a surety, second, a pledge, as it is said 
by Ndreda —“a surety and a pledge arc two grounds of con¬ 
fidence in it (the investment).” Of these (two), the subject 
of suretiship has been already explained. 


Surety and 
Hedge, the two 
grouuds of coufi- 
deiwo in invest-, 
ment. 


2. The legislator is now going to expound the rule Hedge defined, 
relating to pledges. Whatever is kept in the possession of the 
creditor by the debtor for the confidence of the former, is 
called a pledge. It is of two kinds, namely, one for a stipu¬ 
lated period, the other for an indefinite length of time. Each 
of these two again is sub-divided into two kinds. A pledge for 
custody only and for use, as is declared by Ndreda —“That, 
to which a (secondary) title is created is a pledge. It is 
of two kinds, that which is to he given up after a fixed time, 
and that which is to be retained until the debt is satisfied. 


« “ Coheir" “ a joint tenant with the creditor or debtor.”— Ratnacara. The 
author of “ Ratnacara” reads Antavasina instead of Ahjantavasina. The moan¬ 
ing of the former is pupils, literally apprentices ; disciples. “ A servant of the 
king, means one employed by the king, that is, his minister and the rest. 
" ® lie * 3 self-willed, i. e,, one who is solely guided by own will and not 
by a consideration of ciroumstances : consequently his incapacity for civil 
affairs is the objection against him,” 
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Explanation of It is again declared to be of two sorts, i. e., for custody and for 
quoted liiofe? Crfa ' llse -” “To be given up after a fixed period” (as, for instance, 
when tbe pledgee saj’s) at the time of delivery “ at such a 
time, namely, on the date of the ceremony of illumination,&c„ 
this pledge will be redeemed by me, otherwise it will become 
your absolute property.” The pledge must be redeemed 
within tbe time thus fixed. “To be retained'until the debt 
is satisfied’’ i. e., so long as the payment is not made, the pro¬ 
perty is to be kept in the custody of the creditor without any 
reference to time. This is a pledge for the redemption of 
which no timexis fixed “ For custody” means that the thing 
pledged is to be kept (lout not enjoyed.) 

3. Now the legislator expounds tbe ‘'difference between 
the four sorts of pledges described above. 

Difference be- LVIII. “ The pledge is forfeited,” if it is not 

tween the four , 

sorts of pledge, redeemed when the debt is doubled. The pledge for 
a stipulated period is lost on the expiration of that 
period. The pledge for use is never forfeited. 


If the pledge 4 , If the pledge is not redeemed when the debt has 
is not redeemed . „ . , . 

vhen the debt has doubled itselt by the accumulation of interest, the right of 
Sr 1 ’ 14 “ ll "" the debtor in the pledged property ceases and becomes 
vested in the pledgee. 

A pledge fora 5. “A pledge for a stipulated period” is forfeited, only 

stipulated period . . . > J 

is forfeited at the on the expiration of the time within which it was agreed 

expiration of tin. ^ j je rec laimed, whether this happens before or after the 
debt has become double. 

A pledge for. g « pledge for use” means a field or garden, frc., the 
'ire ib never for- *0 o ’ 

ieUc(1 - produce of which is to be enjoyed by the pledgee. This is 

never forfeited. 
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The pledge for a stipulated period is lost on the 
expiration of that period." Shows that pledges for a stipu¬ 
lated period, whether for custody or for use, are forfeited on 
the expiration of that period, and the portion, “a pledge for 
use is ever forfeited." Shows that a pledge for use for which 
no time has been fixed, is never forfeited. The remaining 
portion “ a pledge is forfeited," is to be applied only to a 
pledge for custody for an unlimited period. 



How pledges 
are forfeited and 
what sorts of 
pledgee cannot be 
forfeits 


to the 
property. 


pledged 


Apparent in. 
consistency of the 
above doctrine 
with tbe text of 
Menu ‘ ruid with 
tbe principle of 
the law of sale or 
of gift explained. 


8 . Although forfeiture is contemplated, when the debt is When doe, the 
doubled, and when the fixed period has expired, (the creditor) c !' ei,it ' jr become 
should wait for fourteen days under the text of Vrihaspali. * 8 °'" teIy eBt,tled 
“ Gold having doubled, and the stipulated period having ex¬ 
pired, the creditor becomes owner of the pledge after the lapse 
of fourteen days. If the debtor repays the amount within that 
time, he shall get back the pledge." 

9 . A question arises that “ the pledge is forfeited," is not 
consistent ; because there is neither a gift nor sale &c. bj r which 
the right o 1 the debtor can cease; neither there is an acceptance 
nor purchase, &c. by which the right of the creditor can accrue ; 
and that it is also contrary to the text of Menu.—“ How¬ 
ever loug the time may be, neither an assignment nor a sale of 
a pledge, can be made.” “ However long the time may be," 
means, for whatever leugth of time the pledge has been (iu the 
custody of the pledgee.) “ Assignment," pledge to a third per¬ 
son by the pledgee. Hence, by the prohibition of assignment 
and sale, it is evident that the right of the pledgee does not ac¬ 
crue. Answered. It is a well known popular notion that a 
transfer by pledge is a qualified cause of the loss of right; and 
acceptance of the pledge, a qualified cause of the creation of 
right. Consequently after the debt has doubled, and the stipu¬ 
lated time has arrived, the right to satisfy the debt ceases, aud 
by virtue of this text the debtor’s right is lost for ever, and 
that of the creditor accrues. Nor is it contrary to the text 
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of Menu, “ after no length of time neither an assignment nor 
a sale of the pledge can be made.” For this is said by tho 
sage (Menu) on the subject of a pledge for use, as he com¬ 
mences by saying —“ If he take a beneficial pledge, he must 
have no other interest on the loan.” 



Truo meaning 10. By the prohibition (in the text of Menu ) against an as- 

of the text of , 

Mar, i s n ot dif- signment or sale of a pledge for use, even after a great length 
of time, it is implied, that, the pledgee does not acquire any 
right. It is also said here — “ A pledge for use is ever forfeited.” 
With regard to a pledge for custody, Menu has dealt with it 
separately ,—“ No pledge is to be used by force; the pawnee so 
using it, must give up his whole interest.” Here also it will be 
stated —“ If a pledge for custody only be used, (the debt) shall 
bear no interest.” The passage “a pledge is forfeited, if it 
be not redeemed when the debt has doubled,” refers only to a 
pledge for custody, and so there is no inconsistency. 


Moreover- 


If a pledge for custody only be used, (the 
bear no interest, as well as in cases 


Wien the ere- LIX. 
ditor or pledgee is 

not entitled to in' debt) shall 
terest and when . 

fie ^is to ^make m which a pledge for use has been damaged ; a pledge 
property. ° spoiled or destroyed otherwise than by the acts of 


God or of the King, shall be made good (by the 
creditor.) 


.Tie debt shall 11. If copper vessels, &c. kept in pledge for custody be used, 

tie"pledgee^eeg then ( tbe debt) shall hear no interest. Even if the use bear 

copper vessels &c. an insignificant proportion to the amount of interest due, still 
kept in pledge for ° 1 . 

custody, and also the latter must be given up, because (by the unauthorised use) 

renders by^uee of the thing pledged, the contract is broken; similarly in the 

nn^animaUn the ca » c a f° r use with interest, if (the subject of) the 

ca-o of a pledge pledge be a bullock or a copper vessel, &e., by the use of 
for use, 1 a _ * 1 . 

which benefit is derived by the pledgee, there shall be no 
interest if the thing pledged is rendered unfit for use. 
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The cqiper vessels &c. being “ spoiled”— i. e. —render¬ 
ed unserviceable by perforation or breakage, must be returned 
to the debtor after being restored to its former condition by 
repair. If a pledge for custody only becomes unserviceable 
(by the negligence of the pledgee,) it must he made good by 
repair. But if it is used, the interest must also be forfeited. 


13. If a pledge for use is spoiled, then, either it should be 
returned after being restored to its former condition, or, 
in case there be any stipulation for interest, it is to be 
given up. “ Destroyed,” totally lost. This also must be made 
good by payment of value. The pledgee, on the payment of 
the value, gets his principal with interest. If he fails to 
pay the value, then the principal is to be forfeited, as it is 
evident from the text of Nareda, “The principal (debt) 
shall be lost, if the pledge is destroyed otherwise than by 
acts of God and of the King.” 


14. ft Acts of God,” i. e. —fire, inundation and revolution 
and the like. Acts of the king must not be in consequence of 
the (pledgee’s) own fault. On the destruction of the pledge, 
caused by acts of God and of the king, the debtor must 
either repay the principal with interest or he must give an¬ 
other pledge in lieu of the one destroyed, as it is said.—" The 
(mortgaged) land being carried away by a stream, or being 
seized by the king, another pledge must be delivered or the 
sum (lent) must be repaid.” The passage —“ The (mort¬ 
gaged) land being carried away by a stream” is (used) to in¬ 
dicate any act of God. 

Moreover— 


LX. By the acceptance of a pledge, the validity 
thereof is established. If it be* spoiled though care¬ 
fully kept, either a substitute must be given in pledgej 
or the creditor must be repaid the amount of debt. 


% 

A pledged pro, 
r c fty if rendered 
unserviceable by 
negligence must 
be restored to its 
former condition 
and there B liall 
also be no interest 
if the property has 
been used. 

A pledged pro. 
perly if destroyed 
must be made 
good by payment 
of the value there¬ 
of. 

Debt not reco¬ 
verable if the 
pledge is destroy, 
ed otherwise than 
by an act of God 
oi' of the King. 


Acts of Gfod 
defined, and who 
is liable in the 
plodged property 
being destroyed 
by an act of God 
or of the King. 



Validity of a 
pledge established 
bv its acceptance, 
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15. “ By acceptance”— i. e .— by actual possession andenjoy- 


The word ae< 
ceptanee explain¬ 
ed, ami the mode merit of a pledge for custody or use, the hypothecation is render- 

ferent kinds of ed complete, not by the mere attestation or execution of 
cussed? JiS " a written contract, neither by mere indication (of intention.) 

Thus it is said by Nareda—“ A pledge is of two kinds. (1) of 
moveables and (2) of immoveables. Both are valid, if there 
is possession or enjoyment, otherwise they are invalid. The 
object is as follows:—The text—” In the case of pledges, (of 
both descriptions,) acceptance (by gift,) or purchase, those that 
are prior in date are valid.-” Is explained thus :— A prior sale 
& c. being accompanied with possession, becomes valid. If 
they are without possession, they are void even though they 
be prior in time. 


When a new ig jf [p e pledge, though carefully kept, and unchanged 

pledge is to lie \ .... , 

substituted for the m character, becomes insufficient in course ol time to 

the debt 0 is to b be fetch the principal with interest, another pledge must bo 
liquidated. delivered, or tbe debt must be paid to the creditor. By say¬ 

ing —“ If it be spoiled, though carefully kept,” it is intimat¬ 
ed that, the pledge must he kept with care. 


17. The exception to the text,—” A pledge is forefeited, if 
the debt is doubled,” is as follows :— 


Debt contracted LXI. A debtor must be compelled to pay with 

on the pledge of .... ,, , , c 

character or reii- interest the thing received by him on the pledge ol 

gious merit, must ... ., , i ill 

be paid with inter- ]ji s character or religious merit: and he should be 
spoiled up'to two- compelled to repay double the amount received by 
him on bis plighted word or solemn affirmation. 


Interpretation of 
the word “ charac¬ 
ter.” 


18. “Character” i. e., good, conduct “ Tbe thing received 
on the pledge of his character,” means the thing received on 
the faith of the good character of the recipient. This applies to 
cases in which the creditor receives on the faith of bis character, 

a security more valuable than the thing lent, as to cases m 

which the debtor receives on the faith of his character a W A 
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more valuable than the thing pledged as security. In either 
of these two eases, the king must compel the debtor to pay 
the debt with interest. The meaning is that even if the 
debt becomes double, a pledge of this character shall not be 
forfeited, but the whole amount though double must be paid. 
“ Received by him on his plighted word” the meaning is this: 
if at the time of the delivery of pledge, there is promise to 
this effect that, even if the amount becomes double, it shall 
be repaid, but the pledge will not be forfeited, the king (in 
such cases) shall compel the debtor to pay double the amount. 

19. According to another interpretation, the character itself 
is the subject of the pledge. The word charact er means, the 
merit earned by performance of religious rites, such as oblu- 
tion in the Ganges, the use of sacrificial fire, and the like. 
If a loan is received on such a pledge, i. e., on the pledge of 
religious merit, the debtor must repay double the amount, 
but the pledge will not be forfeited. 

20. In connection with the subject of pledge a different sub¬ 
ject is treated of through the words “ or solemn affirmation.” 
If. in order to complete a purchase, sale, &c., a condition 
is made and a ring or the like is given to another, the 
party violating the condition must pay double the amount. 
But if the party who gave the ring or the like, fails to 
fulfil the condition, he will only lose the thing given. If the 
other person (with whom the ring, &c. is kept) fails to fulfil 
the condition, he must pay double the value of the ring, &c. 

Moreover— 

LXII. To the debtor who comes to redeem his 
pledge, the creditor must restore it, otherwise lie will 
he punished as a thief; and if the creditor is absent, 
the debtor may pay the debt to his confidential agent, 
and take back the pledge. 




• If on pledge of 
a trifling amount, 
loan is contracted 
on confidence of 
mutua 1 characters, 
the delt even if 
double with inter¬ 
est, mu« be en¬ 
forced. 


Another inter, 
pretation of the 
text, 


Ditto. 


Where is the 
creditor to restore 
the pledge and to 
whom is the debt¬ 
or to pay the debt 
in the absence of 

the creditor. 
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Creditor cnnnot 21. The creditor must release the pledge to the debtor 

property*when the who comes to redeem it by payment of the debt; he, (the crc- 

f() bt redem'^the ditor,) must not detain it in expectation of getting more in- 

eeme on payment Merest. “ Otherwise”— i. e . — -on his refusal to release, he will 
of the debt. _ , . 

be punishable as a thief. If the creditor is not at home, the 

debtor, having paid the debt with interest to the confidential 

agent of the creditor, may take back his pledge. 


22. In case the creditor is absent, and his confidential 
the^cruditor agents do not accept the money, or if the creditor is absent and 
the debtor wishes to pay the money by the sale of the pledged 
property, what is to be done ? On this point, it is declared—• 

LXIII«. Or it may remain where it was, with¬ 
out interest (on the debt) ; the value (of the thing 
pledged) on that date being ascertained. 


How is the debt 
or to proceed in 
case 

or in his absence 
his agent refuses 
to receive pay 
ment. 


Debt not to bear 
interest from the 
date when the va- 


23. The pledged chattel, being appraised, may he kept in 
the creditor’s possession without any interest. Thenceforward 
bascertameef 6 ^ tlie P rinci P al (though not paid) will not carry interest, 
until the creditor releases the pledge on receipt of the money, 
or until another chattel of the same value is substituted by 
the debtor. 

How is the ere- If at the time when the loan was contracted, it was 

ditor to proceed if - , - ,. ii *n 

the debtor does stipulated that, even if the debt be doubled, the pledge will 

after STdVwbeu not be forfeited; and subsequently the debt becomes double, 

the debt becomes ^ ^ the debtor is absent, what course is to he adopted by the 
double. 

creditor? On this (point) it is declared— 


to^ JCffS LXIIL5. “ If the debtor fail to come, the creditor 
the ^credftor pres- ma y ge j] (fch e pledge) before witnesses. 

Ditto explained, 25. If the debtor be not present, the creditor may recover hts 
dues by the sale of the mortgaged property before witnesses, 
and his (the debtor’s) confidential ageuts.\This is optional 
with the creditor, as implied by the word (va) used in the text. 


MINIS f/jj. 


. vi. PLEDGES, HYPOTHECATION & MORTGAGES. 

j. If there was no sucli stipulation at the time when tlie 
loan was contracted, namely, that the pledge will not be lost 
even if the debt becomes double, then, the pledge will be 
lost, under the text —' ” The pledge is forfeited if it is not 
redeemed when the debt is doubled.” If there be such 
li stipulation, then the text under consideration will apple. 

27. Special provision is made with regard to a pledge for 
use, which is as follows — 

LXIY. “If tbe debt .secured by the pledge lias When and h 0w 
doubled, the pledge shall be released; provided the be a «i e lsU Pledg ° 
(value of the) usufruct of the tiling pledged be double 
(the amount of) the loan. 




28. If the money invested becomes double with the in¬ 
terest agreed to be paid (by the debtor,) and if that amount 
is realized from the usufruct of the pledged property, the 
creditor must release the pledge. Or it may mean, that 
where the property pledged has not been used by the creditor, 
either because there was a stipulation, at first to the effect, 
that the creditor will not take possession of the property 
pledged, until the debt becomes double, or for any other 
reason, the creditor will then take possession, aud after 
realizing double the amount of the loan from the usufruct, 
shall release the pledge. If the creditor has realized anything 
in excess of double the amount of the principal, that also 
should be returned. Because this text was intended to provide 
for the liquidation of the principal debt with interest from 
the usufruct of the property. A pledge of this sort is called 
by the people " kshayailhi ” that is, a pledge by the enjoyment 
of which the debt is liquidated.* 


■Rorund of ftnv 

by the creditor in 
excess of double 
the amount of the 

mortgag, deb 

air e to *• 

“ Kshauadhi" do. 
fined, 


* Vide Text LVIII. 

The term hhayUdhi is composed of two words “k»7ia V a” destruction and 

adhi a pledge, meaning thereby a sort of pledge by the enjoyment of which 

both the principal and tbe interest are destroyed. 
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to ^retalli 6 'posses- 29. W here there is a promise that the pledge will be enjoyed 

till' 11 tho'prinripal 1U lieu of interest ; tllen even after tlie principal has become 
is paid even after double, the pledge can be used till the principal is repaid, 
doubled nC1 ^ where This has been clearly declared by Vrihaspaii — “If a pledge 

that 0 the P piSe g iTOn for USG > be for tbc payment of the principal and interest, 

will be enjoyed in the debtor will get it back after the fixed time. (If the 
lieu of interest. . , , . . , „ . ' 

said pledge be for the payment of interest only,) then the 

debtor can redeem it by paying the principal. If the usufruct 
exceeds (the rate of interest,) then the creditor cannot get the 
principal, and (if the usufruct is not sufficient to make good 
the interest,) the debtor shall not be entitled to redeem the 
pledge, except by consent." Tlie meaning of this text is this, 
— “ Pledge gi ven for use” is a mortgage, the usufruct of which 
is allowed to be enjoyed. This pledge is divided into two 
sorts ; first, a pledge for the liquidation of the principal, and 
interest, secondly, a pledge merely for the liquidation of the 
interest. Of these (two sorts) the pledge for the liquidation 
of the principal and interest may be redeemed by the debtor 
after the expiration of the stipulated period. The meaning is, 
that when the principal with interest has been realised by the 
creditor from the usufruct, (the debtor) is entitled to redeem 
it. But if the use of the pledge is allowed iu lieu of in¬ 
terest only, the debtor will be entitled to redeem it on pay¬ 
ment of the principal. An exception is declared in the text 
—“ If the usufruct exceeds &c.” If the pledge yields more 
than the amount of interest, the creditor is not entitled 
to get back the principal, i. e., the debtor will get back the 
pledge without paying the principal. Iu ease, the usufruct 
is not sufficient to meet the amount of interest, then the 
debtor cannot get back the pledge even on payment of 
the principal. The meaning is, that the debtor can get it 
back by paying the balance of the interest also. Again an 
exception to both the last-mentioned cases is declared “ ex¬ 
cept with each other's consent.” Where there is no mutual 
.consent of the debtor and creditor, the last two provisions 



WNisr/f 


'.vi. PLEDGES, HYPOTHECATION & MORTGAGES. 

Live to be followed. But where they are agreed with one 
another, the creditor may enjoy the pledge though it is a 
valuable one, till the principal is repaid, and the debtor 
may take hack the pledge, although it is worthless, merely, 
on payment of the principal. 




u 


i 




n 
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CHAPTER VII. 


Section I. 
On Deposits. 


Upanidhi or do- LXV. A thin? enclosed in a vessel, which the 

sit defined. .... 

owner delivers to another, without disclosing what 
it contains, is called upanidhi or deposit, and must be 
restored in the same condition. 


Ditto explained, 
and how such de¬ 
posit is to be 
restored. 


1. “ Vessel, a casket or the like, containing that which is 

to he deposited, the thing contained thereinlinder seal, which 
the owner confidentially delivers to another for safe custody, 
without mentioning its form, quantity or the like, is called an 
upanidhi. As it is declared by Nureda —“ Where a man bails 
any of his effects under a seal without mentioning its quantity 
and kind, it is considered an upanidhi or deposit, but the wise 
call it nileshapa or specified deposit.” “And must be restored 
in the same condition,” means, the person with whom the 
thing is deposited, must restore it to the depositor marked 
with the seal as before. 


2. An exception to this is declared as follows : 


When such de¬ 
posit is not to be 
restored. 


LXVI. Put lie shall not be compelled to replace 
it, if it is lost by the act of God or of the king, or if it 


is taken away by robbers. 

T1.C above ox- 3. “That” means, upanidhi or deposit. If it be lost by 
plained, p] ie ae fc 0 f the king, by accident, water or the like, or if it is 

stolen by thieves, the depositary shall not be compelled to 
make good the loss. The owner’s property will be lost, 
there be no fraud (on the part of depositary)—As it is state 
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Mrcda—“ What is lost, together with the property of the 
depositary, is lost to the depositor; so if it be lost by the act 
of God or of the king, unless there was any fraud on the 
part of the depositary.” 

A n exception to this is as follows . 

LX\ la. W lien the deposit is lost after a de- When the <j c 
raand for restitution has been made without success, cover 3? be rc; ' 
the depositary is to be compelled to make it good and 
to pay a tine of equal value. 

4. If the depositary did not return the deposit on demand, Ex la 

and it is subsequently lost by the act of the king, &c., shall the »C t,0n ° f 
be compelled to make it good by paying the value to the 
owner, and to pay an equal amount of fine to the king. 

5. The author next propounds the fine to he inflicted on 
the depositary who enjoys deposit. 




LXVII. It the depositary, of his own accord, Av , . 
use the thing deposited, he shall be amerced and depositar y to 
compelled to pay the price of the thing with interest. 

6 . Of his own accord that is, without the consent of the T1 , 
owner. “ Use the thing deposited” enjoys it or derives any “PUbS"* 
profit by investing it, &e. Such a depositary shall bo fined in 
proportion to the enjoyment and use, and he must be coni, 
peHcd to restore the deposit with the profit to the owner' 

If it has been appropriated, then it must he restored with the 
interest. If it has been invested, it must be restored with 
the profit derived from the investment. 


7. The ^ of the profit is declared b 7 Cabana- a . . 
depoort, the balance of interest, the pric5 of commodiUeg 

msec an so.c, not paid after demand, shall be.,- 


“ A ' 7 “ ,nrerest - th0 P™ «f commodities 

purchased and sold, not paid after demand, shall bear 

interest at the rate five in the hundred.” This rate apvl'-- 
to the ease of enjoyment. In th e casc of wastCj 

negl'sencc or carelessness, a sfecial rnle has been laid down 

I! 9 ^ 
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by the same sage ( Catydyana)—“ For a thing enjoyed, the 
depositary shall be compelled to pay the price with interest ; 
for a thing neglected, the value only ; for a thing lost by 
carelessness, something less/’ “ Something less” that is less 
by one-fourth of the value. 

8 . The author next declares that the rules for this des¬ 
cription of deposit will hold good in the case of things 
borrowed, &c. 


Different kinds LXVI la. This is the rule respecting a loan for use 

of deposit, v.z., . . 

( yachiia ) a deposit for delivery ( anvoahita ) a deposit 
unspecified ( nyasu ) and an open bailment (nifahepa) 
and the like. 


Tachiia, Anna- 9. Clothes, ornaments ortho like borrowed (from another) 
A‘n'shepa defied at the time of marriage or other festival, are called yachita. 
and explained. Anwaldta, that is, a thing kept as a deposit in the hand of a 
person, who again makes it over to another man, with the 
direction “ give it to the owner.” If a thing, after it is 
shown to the head of the family, is left with the other 
members of the family, in bis absence with directions to make 
it over to bim (the bead of the family) it is called Nyasa. 
If any thing (under the above circumstances) be left in the 
presence of the head of the family, it is called Nihhejia. 
(In the text) the words “and the like” include gold, See. 
made over to the goldsmith, &e. for preparing bangles and 
tbe like, as also things mutually given to each other with 
the direction, “ let this property belonging to me be kept by 
you, and let that property belonging to you be kept by me/ 
as Nureda declares—-“This very law is observed in tbe case 
of loans received on asking, deposits for delivery and the 
like, bailment with artists, deposits and bailments on mutual 
trust.”—In all these cases, (i. e.) loans received on asking See. 
the law laid down for deposits will apply. 
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OP WITNESSES. 

CHAPTER VIII. 

OF WITNESSES. 



u 


Section I. 

1 . It Pas been declared, that evidence consists of written Witnesses 
proof, possession, and witnesses. That of possession has ] ,e V seeing’"'^ 
already been defined. The nature of oral evidence is now to ba eitiwr w'ldo or 
be declared. A witness may be either from seeing or hear- not made ' 
ing, as has been declared by Menu : “ Evidence of what has 
been seen or of what has been heard is admissible.” They 
are two-fold ; a witness made, and a witness not made : a 
made witness is one nominated to give testimony : a witness 
not made is one not so nominated. 


2. The made witness again is divided into five classes, Eleven classes 
and the witness not made into six, making in all eleven ' vltne «ses, the 

° -maue o-mi six not 

descriptions, as has been declared by Ndreila,: “ Eleven made - 
descriptions of witnesses are recognized by the learned in 
law, five of which are made, and the remaining six are 1 1 
not made.”* Their distinctions also have been declared 
by him : “ A witness by record, by memory, by accident, 
by secrecy, and by corroboration.” f These are the five 
classes of made witnesses : the nature of the witness by record 
and the rest has been defined by Catydyana. 

3. “One brought by the claimant himself, and whose Definition 
name is inserted in the deed, is called a witness by re- mndo wituei »e8. ° l 
cord; a witness by memory is without record.”^ He also 

has given an explanation of the witness by memory without 
rocord : “ The witness who for the purpose of greater pub¬ 

licity having witnessed a transaction has been repeatedly 

* T^rddatandava, 

t Vivudatandava and Smritiehandritd. 

? VivcUhlaihUva. 
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reminded of it by the claimant, is termed the witness by 
memory.”* He who fortuitously arrives at the time of 
a transaction; and is cited as a witness, is termed a witness 
by accident. A distinction has been propounded by him 
between these two descriptions of witnesses, although they 
are both unrecorded : “ Two witnesses for the substantiation 
of a claim are termed unrecorded, one intentionally brought, 
and one accidentally coming.” One who standing concealed, 
is caused to hear distinctly the defendant’s words by the 
claimant, for the purpose of establishing his allegation, is 
termed a witness by secrecy/’f One wlio subsequently 
confirms the testimony of witnesses, whether his information 
be mediate or immediate, is termed a witness by corrobora¬ 
tion/’} 


Definition of wit- 4. The six descriptions of witnesses not made have also 
nesses not made. 

been defined by Ndreda : A townsman, a judge, a king, one 
authorized to manage the affairs of the parties, one deputed 
by the claimant, and (in family disputes) persons of the same 
family are also to be considered witnesses.”|| Here the term 
judge is intended to include the scribes and assessors, from 
this verse : “ When a king investigates a suit, the witnesses 
are declared to be the scribes, judge, and assessors in sueees- 
sion.”§ 

Qualifications !c 5. He next declares the qualifications and number of wit- 
number of wife- 

ileuses, nesses i 

LXVni. “ Beligious, generous, of honourable 
family, speakers of truth, eminent in virtue, candid, 
having sons, wealthy. 

* Vivddatanduva. 

+ Ibid. 

J Ndreda, cited in the Yica'datandava, 

II Yiva'dalandava, Smrilichandrim', 

§ Ibid. 
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jXIX. And in number three, are to be consider¬ 
ed witnesses: conformers to revealed and written 
law, according to tribe and order, or all [in the cases 
of all].”* 

6 . Religious, addicted to piety. Generous — habituated Explanation of 
to making gifts. Of honourable family,— descended from the I ,rocudlu gtext. 
a noble stock. Speakers oj truth,— accustomed to veracity. 

Eminent of virtue,— not preferring their temporal interests. 

Candid, — not deceitful. Having sons, — possessed of male off¬ 
spring. Wealthy, —possessing much gold and other property. 

Conformers to revealed and written law, — punctual in the 
performance of indispensable and enjoined ceremonies. Such 
persons being three in number, arc to ho considered wit¬ 
nesses. Three, —that is, a number not less than three ; there 
cannot he less than three, but any excess above that number 
is optional. Such is the meaning. According to tribe,— that 
is, not differing in tube; tribe, such as the hloord/uibushikins 
aud the like, whether in the direct or inverse order. Thus 
Mbordhabushiktas are witnesses in the cases of Moordhabu- 
shiklas ; so also in the cases of AmbushtAas and others. This 
rule obtains also according to the order; that is, not different 
in order. Order, —the Bralminical order and the like. Thus 
Brahmins of the qualifications and number above-mentioned 
are witnesses for Brahmins, and the same with Cshetryas and 
the rest. So also women should be made the witnesses of 
women, as Menu has said : “ Women should regularly be 
witnesses for women”! 33ut where they cannot all be pro¬ 
cured of the same tribe or order, Mamlhabushiktas and the 
rest, and Brahmins and the rest, may be made witnesses in 
the cases of each other. 




I 


* Ya'Jnyawalcya, cited iu the Vyavaha’ramat/ucha, Vivtfdatamlau,. 
f Menu, 8, § 68, cited iu tku Yica'daiandnva, 
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"incompetent wit- 7. In the absence of witnesses of the description above 
descriptions. ° specified; for the sake of distinguishing others not positively 


prohibited; it is necessary to define those who are incompe¬ 
tent witnesses; they have been declared by Na'reda to be of 
five descriptions : “ By those skilled in the law ; witnesses who 
are incompetent have been found to be of five kinds."* * * § 


Reasons of in¬ 
competency. 


8 . <e By reason of interdict, of delinquency, of contradic¬ 
tion, of self-appointment, and of intervening decease. "f 


Those who are in¬ 
competent by rea¬ 
son of interdict. 


9. Those who are incapacitated by reason of interdict 
are next stated: “ Learned students, religious devotees, 
superannuated persons, ascetics, and the like, are those 
incapacitated by interdict; not from any other cause."]; 
Religious devotees are Vanaprusthas. By the term “ and the 
like," is meant persons disobedient to their father, &e., as 
Sanc/ia has said : “ Persons disobedient to their fathers, 
residents in the families of their spiritual preceptors, ascetics, 
inhabitants of the forest, and devotees, are incompetent 
witnesses."!! 


By reason of de- 10. Those who are incompetent by reason of delinquency 

hnqueucy. arc nex fc treated of: “ Thieves, public offenders, irascible 

persons, gamblers, cheats. These are incompetent from 
delinquency: there is no truth in them."§ Irascible persons , 
—those subject to anger. Gamblers ,—those who play with 
dice. 


By reason 
contradiction. 


of 11. The characteristic of witnesses incompetent from con- 
tiadiction is next declared by him ( Ndreda .) “ Of witnesses 
recorded and summoned by a litigant party, should one utter 


* Viva'dalandava and Smritichandricx'. 
t Ibid. 

t Ibid, 

il Ibid. 

§ Xri e ’a, cited in the SmrUichandric i, 
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a contradiction; all arc rendered incompetent by that contra- 
diction.”* 



12. The nature of witnesses incompetent by reason of E ; reason 0 f 
self-appointment is next set forth. “ Ho who not having S(ilklH>oiuUueut ' 
been indicated, comes and offers his evidence, is techni. 

eally called Scoochee, or spy.” Such testimony is not avail. 
able.”f 

13. The description of witnesses incompetent by reason By reason «n tt ; 
of intervening decease is next given : “ How can any person terY<snUlg deeeaa e*. 
give evidence touching a claim, the nature of it not having 

been communicated, and the claimant not being in exist, 
once ? Such a person is an incompetent witness by reason 
of intervening decease The meaning is this : as to what 
claim or in whose behalf shall the witness depose, the plain, 
tiff or defendant not being in existence, or being dead, the 
claim not having been preferred, and the nature of it not 
having been explained by the parties to the witnesses, and 
they not having been desired to bear witness in the mat¬ 
ter ? These, then, are incompetent witnesses by reason of 
intervening decease. 


M.. But when sons or others are instructed by a father Exception 
or other person at the point of death, or even in health, to Iftar of cl ®'^ n t °, a 
give evidence in a certain matter, they may be witnesses dwetwe * ' U * 
after decease, as Ndreda has said : “ After the death of the 
claimant, except those instructed by him on thc'point of 
death.” |) Also, “ A witness may give evidence in a matter 
touching the six species of bailments [the claimant bekm- 

Q 


# Catyuyana, cited in tlie Vyavahdramayuc'ha, Smitichandricd, 
1' Riircda, cited in the Smrilichandried. 

4' Ibid. 

II Ibid. 

S 
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•lead,] a just claim having been commuuicated by one not of 
unsound mind.”* 

15. Other incompetent witnesses have also been enume¬ 
rated : 



otin i incompc* LXX., LXXL “ A woman, a minor, an old man, a 

tent witnesses onu- 

nitrated, gamester, an intoxicated person, a madman, an in¬ 

famous person, an actor, an infidel, a forger, one deform¬ 
ed, degraded from cast, a friend, one interested in the 
subject matter, a partner, an enemy, a robber, a public 
offender, one convicted, an outcast and others, are 
incompetent witnesses.”! 

Explanation of 1G. A woman, —a term of obvious import. A minor, — 
competency. one who has not attained years of discretion. An old man, —■ 
cue whose age exceeds eighty years. By the term old, learn¬ 
ed students, and those excepted in other texts are indicated. 
A gamester, —one who plays with dice. An intoxicated 
person, —with liquors and the like. A madman, —one under 
planetary influence. An infamous person, — accused of the 
murder of priests or other similar offences. | An actor, —a 
dancer. An infidel,— an atheist or the like. A forger,—one 
who fabricates documents. One deformed, —destitute of au 
ear or other organ. Degraded from caste, —a slayer of a 
Brahmin or other similar criminal. A friend,—an intimate. 
One interested in the subject mailer ,—having’ an interest in. 
the point contested. A partner,— one engaged in the same 
business. An enemy ,—a foe. A robber, —a thief. A public 
offender,— one relying on his own violence. One coilvicted, 


* Ndrcda. cited in the Smritichandrkd 
t Ydjnrjamhya, cited in the VyavoMramyuc'ha , 
t Ndrcda, cited in the VisMtian&m ; Ui luJnyaKalcya, ia 
MrmoyiK'lia . 
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1 —one whose falsehood lias been proved. An outcast, _ouo 

deserted by his relatives. 


17. 


By tic term «and otters” is indicted tk« inooaj T1 , eteli „ cln , lc( 
witnesses who are pointed out in other texts also otller incompetent 
Incompetent witnesses, by reason of delinquency- incom- 
peteut by reason of contradiction, and by reason of self, 
appointment and intervenient decease. These, and women, 
children, and the rest, arc incompetent witnesses. 

18. Witnesses are to be three in number, but to this rule 
he propounds an exception. 


LXXII. “By consent of both parties, even one 
person of virtuous knowledge may be a witness.” 

ISa. A person of virtuous knowledge signifies, one who, Except;.,,, 
by means of knowledge, performs all the indispensable and *' 10 numberof 
enjoined ceremonies ; even one such person may be a witness, 
by tbo acquiescence of both parties. By virtue of the term 
even, the number two is also included. “ Cottformers to re. 
realed and written law ” By this rule, although it would 
appear that virtuous knowledge is equally an attribute of 
throe, yet the meaning is, that their evidence is admissible 
without the consent of the parties, but that the evidence of 
one or two is not admissible without the consent of the par¬ 
ties ; therefore the mention of three is relevant. 

19. An exception is next propounded to the text “ relini. r 
ons, generous, &c. “ Every man may be a witness in cases tho 

of abduction, robbery, assault and abuse, and a flagrant 0t "’ ilu<iSSCS - 
offence.”* The definition of abduction, & c ., will subsequent, 
ly be given, iu such cases, all those who are prohibited in 
texts as destitute of piety and other qualities may be wit. 


* YiijnyawulcyOf cited in tlic ^yavahdmmguc'ha, but uncertain in the 
VUCMandava. 
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nesses. But even here, those cannot be witnesses who arc 
incompetent by reason of delinquency, or of contradiction, or 
of self-appointment ■, because the reason of incompetcncy, 
that is, there being no truth in them, exists here also. 


Definition of of- 20. Although from this text it appears, that adultery, 
theft, and assault and abuse, rank with flagrant offences, yet 
as these are committed openly by persons relying on their own 
violence, separate mentiou has been made of adultery and the 
rest, which rather signify offences committed privately. Ho¬ 
micide, robbery, forcible abduction of other men's wives, and 
assault and abuse, are the four descriptions of flagrant 
offences,* 


21. Next is propounded the deposition of witnesses. 

Mode of taking LXXIII. “ The witnesses should be made to de- 

ipoaitiuns, 

pose, having been placed near to the .plaintiff and de- 
i’endant :”f 

21 a, Brought close to the plaintifF and defendant. It ap¬ 
pears, from a rule laid down by Goulama, that they need not 
speak when questioned apart. They shall be made to depose in 
the manner hereafter mentioned. Here Calyihjana has pro¬ 
pounded a distinction. “ The judge, being in the assembly, 
should calmly interrogate the witnesses, placed near to the 
plaintiff and defendant. He will enquire their testimony 
(except in the ease of Brahmins) in the presence of the gods 
and pricsts."| In the forenoon, let the judge, being purified, 
having severally called on the witnesses, being purified also, 
whoso faces are turned either to the north or to the east, in- 


* Viv&datandava. 

f Ya'jnyawalcya, cited in the Vivddatandava. 

Vi(vd:dxndim, Vi/avalw'ramuywViv, and SinrititHadricv'. 
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terrogate, by tbe solemnity of repeated adjurations, all being 
acquainted with tbe rules of duty and circumstances of tbe 
ease.”* 


22. Menu bas propounded a rule to be observed in taking 
tbe depositions of Brahmins and others, f “Let tbe judge 
cause a priest to swear by bis veracity; a soldier by bis borse 
or elepbant, and bis weapons; a merchant by bis kine, grain, 
and gold ; a mechanic or servile man by imprecating on his 
oivn head, if he speak falsely, all possible crimes.”}: Tbe 
meaning is, be shall adjure a Brahmin by saying, If you 
speak falsely, your truth will be destroyed: a Cshelrya by 
saying, Your horse or elepbant and weapons will become use¬ 
less : a Vaisya, Your cattle, seeds, and gold will be unpro¬ 
ductive : a Sudra bo shall adjure by saying, If you speak 
falsely, all sins will be on your bead. 

23. “Regenerate men who tend herds of cattle, who Exception in easo 
trade, who practise mechanical arts, who profess dancing and mins,CsTctn!afX 
singing, who are hired servants or usurers, let tbe judge 1 

exhort, and examine as if they were Sudras.\\ Tbe term re¬ 
generate men bas been used to denote, that those of the mili¬ 
tary and commercial classes are likewise included in tbe above 
text. Tbe term “who profess singing,” means vocal per¬ 
formers. 

24. If tbe defendant take exception to witnesses, and it “fitness, 

be susceptible of visible proof, as in cases ol minority, tbe eJ. 


* Ndreda, cited in the above authorities. 

+ Menu, 8; § 102, cited in the Vivddatandava, Smrilichandrid, and 
VyavaMramayuc'ha. 

$ Menu, 8 ; § 113, cited in the Vivddatandava, Yyavahdramnyuc'ha, 
but NO redo, in the Smriiichandricd. “ Sometimes they Bwore by any thing 
they made use of, as a fisher by his nets, a soldier by his spear, &c,”—Potter’s 
Antiquities of Greece, vol. i., page 203. 

|! Vivddatandava and SmrUhhmiihriui, 
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exception must be tried by that ; but in eases not susceptible 
of visible proof, it rests on bis (tbe defendant’s) assertion, and 
on popular report, but not on other witnesses, so that may 
there be no infiniteness. 

l>mi[shabfe anC0Sft a defendant, having taken exception to witnesses, 

cannot establish it, he is to be amerced according to his abi¬ 
lity ; but if he prove it, the witnesses become incompetent, 
as has been said: “A. person tailing to establish an excep¬ 
tion openly made against witnesses, should be punished : but 
if proved, the witnesses are to be dismissed, and deprived of 
the privilege of testimony.”* 

. Witnesses being 26. Exceptions having b<5en proved against all the wit- 

. found incompe. .. . , 

tent, recourse may nesses adduced by the claimant, should he be destitute of 
meanfof proo°f! her other racans of pr°°f> he will be defeated ; from the text, 
“ Should tbe claimant, relying solely on the veracity of his 
witness, be defeated, be shall be caused to pay a fine and 
the meaning is, that should he not be destitute [ofother 
means of proof,] he may have recourse to additional evi¬ 
dence, f 

27. In reply to the question, How is the adjuration'to be 
urged ? it is stated, 

Form of adjura- LXXIIhz., LXXIV^., LXXV. “ Those places as- 

tion to be used to- . > 1 

wards the servile signed to offenders and to heinous sinners, and those 

class, and to the . . 1 , 

regenerate orders places assigned to house-burners, and those assigned 

occupations. to the murderers of women and children: he will 

obtain all those places (of punishment) who gives false 
evidence. All the virtues performed by you in hun- 


* Veeramilrodaya, 

+ No/ndc, cited in the Viva'dalandava ; but Catya'yaiia in the SjimlUdu' - 
drfca\ 




misT/f 



r. OP WITNESSES. 

Teds of other worlds will accrue to him whom by 


your falsehood you have injured.” 


27 a. The meaning is, that the admonition is to he as follows. 
Those places assigned to persons who have committed heinous 
and grievous sins, to house-burners, aud to the murderers of 
women and children, he will attain who gives false evidence. 
Moreover, all the virtue practised by yon in hundreds of 
other worlds will accrue to him who has been defeated by 
means of your falsehood. This must be understood as re¬ 
lating to the servile class, as appears from the words of the 
text: “ But a servile man by all possible crimes.” It must 
be understood also as relating to regenerate men, exercising 
business of herdsmen, &c., as appears from the text: “ Re¬ 
generate men who tend herd of cattle,” &c. 




28. As it is preposterous to suppose the loss of all the 
virtues practised in many other worlds, and the acquisition stood literally, 
of the fruits of grievous offences committed by another, 
merely from the utterance of a falsehood, it follows that this 
is declared; solely for the purpose of creating awe in the wit- ( ( 
nesses; as Ndreda has said : “ By ancient virtuous texts, and 
by extollipg the pre-eminence of truth, and by denouncing 
falsehood, he will repeatedly inspire them with awe. * 

21 ). Iu answer to the question as to the mode of pioceed- 
ing when the witnesses, having been admonished, remain 
mute. 


LXXVI. “ A man not giving evidence will be realty for re¬ 
made to pay the whole debt by the king, together with dTnV° a C e S 
ten per cent, [on the amount], after forty-six days.”f n '' nut,on ’ 


* Vivddatandava. 

+ Ya'jmjamlcya, cited in the Vm’falanfava, Stmtivhvdriea', aud Fyn- 
valta’rmayueha, 
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20 /7, He who Laving agreed to give evidence, and Laving 
been adinonisLed, remains entirely mute, must be caused by 
the Ling to pay to the creditor the whole debt with interest, 
together with a tenth share over and above the debt. This 
tenth share will belong to the king, as appears from the 
test: "The debtor must be made by the king to pay a 
tenth share, over and above the debt proved and this 
rule must be understood to operate after the expiration of 
forty-six days. ITe will not be made to pay it during the 
interval. It must also be understood as implying the ab« 
sence of sickness and other calamity, as Las been declared by 
Menu: “ A man who is unafflieted, who comes not to give 
evidence, in loans and the like, within three fortnights after 
due summons, shall take upon himself the whole debt, and 
pay a tenth part of it as a fine to the king.”\ The term un- 
afflieted, signifies one free from any calamity (inflicted) by 
God or the king.J 


30. Next is stated the ease of a person who, though ac¬ 
quainted (with the nature of the affair), maliciously refuses 
to accept the office of witness. 


F °blar LXXVII. “ That mean person who, though 
acquainted, does not give evidence, is equal in point 
of sin and of punishment to false witnesses.” || 

30a. That mean person who, though fully conversant with 
the matter in dispute, does not give evidence, or refuses (to 


* Veeramitrodaya, Retn&cara. 

f Menu , 8, § 107, cited in tho Vivddatandava, Snrttichandricd. 

X I have here been compelled to differ from the translation of Sir William 
Jones, see Menu, 8: §107. He has rendered the term o.gada, “ one who 
labours not under illness ; but this, from the subsequent interpretation, is 
evidently not sufficiently comprehensive. 

II Ydjnyawalci/a, cited in the above authorities. . . 
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tiecome a witness), is equal in point of sin and of punishment 
to false witnesses. The punishment of false witnesses will 
subsequently be propounded. 



31. Having punished the false witnesses, the case must ?^ alse evidence 

. . . being detected, 

be re-examined; and if the suit bo concluded, and false the judgment ia 

evidence be subsequently detected, the case must be com- to bo reverae<1, 

menced upon de novo, as Menu has declared : “ Whenever 


false evidence has been given in any suit, the king must re¬ 
verse the judgment; and whatever has been done, must be 


considered as undone.”* 


32, Next is propounded the rule in a case* where the 
testimony varies. 

LXXVIII. “In a contradiction, tlie assertion of Mode of pro¬ 
file majority ; where the numbers are equal, that of S.?^ 
the respectable party; where there is contradiction tradictory ’ 
among respectable witnesses, that of the most res¬ 
pectable.”! 

32a. In a case of contradiction or variation, the assertion 
of the majority must he received. But in a case of contra¬ 
diction where the numbers are equal, the assertion of tho res¬ 
pectable party must be received as evidence ; but where there 
is a variation among respectable persons, the assertion of 
those who are most respectable must bo received, that is, of 
those who are endued with a knowledge of revealed law, who 
shape their conduct accordingly, who have children, wealth, 
and virtuous qualities. 

33. Where respectable witnesses arc few, and others are Superior 
many, there also the assertion, of the respectable party is to pectability 


* Menu, 8, § 117, cited ill the Yicudatandxva ami SmrilichaHdricd. 
t Ydfayawlcya, cited ia the Smriikhandrkti and VynvoMnmpyxu-'ho., 
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■rails over superior be received. This is inferrible from the text: “By consent 
numbers. 

of both parties, even one person of virtuous knowledge may 
be a witness which demonstrates the great superiority of 
good qualities. 


Application 
a former text. 


of 34. But the former text, “ Of witnesses recorded and sum¬ 
moned by a litigant party, should one utter a contradiction, 
all are rendered incompetent by that contradiction,” relates 
to a case where there is no distinction to be made [among 
the witnesses] by reason of their being all equal. 

35. Next is propounded on what depositions of the 
witnesses, success, and on what defeat, depends. 

LNXIS. 


“ He will be successful whose witnesses 

But the defeat 
will certainly be his whose witnesses depose contrari¬ 
wise. ”f 


The decision 
rests on the evi¬ 
dence of the wit- depose to the truth of his statement 

nesses adduced. 


35 a. That party will be successful whose witnesses depose 
to the truth of bis statement, describing the subject matter, 
its quality and quantity, and saying, We know this to be 
true. But that party whose witnesses depose contrariwise, in 
opposition to his statement; saying. We know this to he false, 
his will certainly or assuredly he the defeat. 

Except where 3d. But where from a want of recollection of the subject 
n'AMcoijecr 3 d ° the claim, the witnesses do not depose either affirmatively 
or negatively, there the decision must depend on other 
evidence; witnesses should not he repeatedly questioned by the 
king. That assertion which is unpremeditated should be 
received; as has been declared : “ That assertion which is 
unpremeditated and blameless should be received j and iiav* 


* Vide supra, § 10. 

t Vicddalandava and Snmiuhandricu'. 
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^ J.OU 

mg been made, the witnesses should not be perpetually ones- 
tioned by the kino- "* 

u O 

oh An exception is next propounded to the rule " But 

the defeat will certainly be his whose witnesses depose con- 
tranwise (§ 33.) 

TjXXX. “ Evidence having even been given bv ws 
Witnesses, if others who are more respectable or 
double in point of number, contradict them the first 
deponents will become falsified ”+ ' 

dence. 

37a. Evidence having been given by witnesses of the first- 
mentioned description, designedly contrary to the subject mat- 

forme 1 T/ ' • ^ ™ ^ res I )ectable than tbe 

- Qei, or double m point of number, contradict them, and 

depose conformably to the claim, then the former witnesses 
become falsified or perjured witnesses 


<SL 


S3. It may be objected, t]iafc thig - s uofc cons . gtcn _ 

, 0 , the asse..„„ and the chief of the assembly, ,hL w', U 
bo the danger of mfmfteniss, and because if ! 

following text of M„M: «B«t after the suit 
c„ enco , s fruitless, whethor written or oral, if not 
host .estate declared, as the efficacy of rain biomes uscl « 
altei tbe ciops are ripe, so evidence in decided m 

equally unprofitable”! - To this objection it is replied”/, 

claimant, in the course of the invesWti™ t ’ 11 ‘ l 

a, evidence the testimony of tl« w t n " 1 ''/ ? 

faults he was net cognilnt, £ 
side, should , fro nt them testimony being ad,ersc°to his “aim! 

* N&reda, cited in the Tnddatandava 

+ T( ^ amIe ’J a > * the VUridatandav* aud kmritichandrica' 

? Vivddalmidava. 


Objection repli¬ 


ed to, 
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take exception to suck witnesses, what is there to prevent 
recourse being had to other proof ? 


Credibility must 39. “ Of him whose organ is defective, and where there is 

after"the^question a fallacy, that is not true knowledge.’ 7 In the same manner, 
becu'Xposed ofT* as * n the case °f an e y e or other organ, though its defect may 
not have been proved, yet by reason of there being no cer¬ 
tain evidence of the knowledge created by it, from its placing 
the object in a false light, defect may be inferred. The same 
reasoning applies here. Moreover, a scrutiny into the testi¬ 
mony of witnesses, as well as a scrutiny into [the character 
of] the witnesses, has been propounded: “ Let him [the 
king], together with his assessors, scrutinize the testimony of 
witnesses. 77 It has also been propounded by Catydyana 
“When the means of proof have been strictly examined, 
then the testimony must be scrutinized, and he who has 
been tried by a scrutiny into his testimony is termed scruti¬ 
nized as to the. subject matter. 77 * This is the rule. The term 
kriya, or proof, signifies the witnesses. When these have 
been examined by the rule, “ A friend, one interested in 
the subject matter, 77 &e., then their testimony must be 
scrutinized, and the scrutiny into the testimony is for the 
purpose of establishing the truth of the matter alleged, as 
appears from the text: “ Allegations are established by truth. 77 
When the proof has been thus scrutinized, and by the scru¬ 
tiny also of testimony the subject matter alleged has been 
scrutinized, he (th<r witness) is termed scrutinized in such 
case. This is the rule, or the established practice of those 
acquainted with judicial matters. [So likewise] where there 
is no defect of organ, preventive of knowledge, the object 


Another objec* 
tiou replied to, 


appears in its true light. 

40. Should it be objected, that the claimant cannot have 
recourse to other means of proof passing over the proof ad- 


* VivMrtwfavx, 
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need by himself, it is answered, that this is no objection. 
“Having departed from strong evidence, be who relies on 
weak evidence cannot recur to the former means of proof, 
after the decision has been given against him.”* From, this 
text of Catyiujana , prohibiting recourse to other means of 
proof after judgment, it is indicated, that recourse may be 
bad to other means of proof prior to judgment; also from 
the following text of Ndreila: “ But after the suit is decided, 
evidence is fruitless by which it appears, that recourse to 
other evidence is forbidden only at a time subsequent to the 
judgmeut, and not before also. Therefore, evidence having 
been given by witnesses, recourse may be had to other means 
of proof by one not content. This is the rule. 



41. This being the rule, if persons originally indicated, 
but not then at hand, more respectable than or double 
the number of those whose evidence has been taken, be forth¬ 
coming, the proof must be made to depend on those wit¬ 
nesses ; this appears from the text of Nareda : “ But after the 
suit is decided, evidence is fruitless, whether written or oral, 
if not in the first instance declared.” In default of those 
originally indicated, witnesses not indicated should be resort¬ 
ed to, not a divine test; from the text, “ A wise man will 
reject the evidence of a .divine test, if witnesses are procur¬ 
able but if witnesses are not procurable, recourse must be 
had to divine test, aud after this stage no other means of 
proof can be sought for by a non-content claimant, because 
there is no rule to that effect. Therefore tho proceeding must 
be here finally determined. 


What further 
means of proof 
may be resorted 
to, by a claimant 
not content with 
hia evidence. 


42. But where a defendant takes exception to his witnesses, A defendant not 
being not content with the testimony given by them, as tfrideS'«? 
operating adversely to his interests - in such a case, as the other 

liberty of adducing other means of proof has not been extend. 


* ParicshalatKa, &c. 
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ed to a defendant, the purgation of the witnesses must be 

2 , eeted hy a dehy of sevcn days for the appearance of 
calamity inflicted by God or the icing. And if the exception 
he established, the witnesses are to be made to pay the debt 

which was the subject of the action, and are to be amerced 

according to their abilities. But if the exception be not 
established, the defendant must rest content. 


c . Tcrf of Menu _ 43. As Menu has declared: " The witness who has 
given evidence, and to whom, within seven days after, 
fl . mis f° Hme happens from disease, fire, or the death of a 
linsman,^ shall be condemned to pay the debt and a 
fine. This rule respecting the case of a non-content 
defendant must be understood as being an exception to 
the general rule, "He will be successful whose witnesses 
depose to the truth of his statement, fee.” 


.iTS 44 , Some .“ ta PreM the rule, « E.itace having 
ami refuted. c ' en becu given by witnesses," &c., to signify, that the 
witnesses adduced by the claimant having deposed in favour 
of the claim, if the defendant produce other witnesses more 
respectable, or double in point of number, to depose contrari¬ 
wise, then the witnesses of the original claimant will become 
falsified. But this is erroneous, because the production of 
evidence on the part of the defendant is [in the first instance] 
inadmissible. He is called the claimant who affirms the 
matter to be proved. His adversary, who denies it, is termed 
t-ie defendant. Moreover, thef proof of a negative is depen¬ 
dant on the establishment of an affirmative, and the establish¬ 
ment of an affirmative is not dependant on the proof of a 


Menu, Chap. 8, § 108. 

f “The sixth general rule is : In every issue the affirmative is to be proved 
A negative cannot regularly be proved, and, therefore, it is sufficient to 
< ony what is affirmed until it be proved ; but when the affirmative is proved 
the other s.de may contest it with opposite proofs."-Introduction to Mo, cm’, 
Ussay on UicrxJjaw of Evidence, p. 00. 
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negative. Therefore the proof of the affirmative only is 
proper, the nature of a negative not admitting of its being 
established by witnesses or other evidence ; and it is conse¬ 
quently right, therefore, that the claimant only should 
adduce proof. Moreover, the mode of proceeding is invari- 
aLly propounded with reference to the nature of the reply, 
according to the following texts. “ When a special plea 
and former judgment are pleaded, the defendant shall, adduce 
the prod ; in a total denial, the plaintiff. In a confession 
there is no issue.” In one suit, the proof cannot rest on both 
parties. Therefore the construction, that “if the defendant 
produce other witnesses more respectable, or double in poiut 
of number, to depose contrariwise,” &c., is inadmissible. 


45. But the opinion (is not correct], that this has been 
propounded with reference to the following text, “ In the 
case of two claimants in the same matter, both having, 
witnesses, ihe witnesses of the first claimant must be receiv¬ 
ed; that is to say, the witnesses of him who made the first 
1 epi eseutation are to be received ; that this rule indicates 
whose witnesses should be received in the case of two 
affirmative claimants to the same property, by right of 


inheritance, without any ascertainable priority, or posterior 
ty as to the time of the acquisition, and that the rule, “ Evi 
deuce having even been given,” &e., is an exception to it 
that thus the witnesses of prior and posterior claimants bein 
equal in point of number and quality, the witnesses of tt 
prior claimant must be interrogated j but that this adversary 
w itnesses are to be interrogated where the witnesses of tl 
posterior Cla,mat are greater in joint of respectability , 
double m point of number, that there is not proof of a neg, 
iive, as both parties assert an affirmative 1 * and the eas 


Anothor con. 
struction refuted. 


V 




1 


* “For this is not properly the proof of a negative, but the proof of some 
1 usition totally inconsistent with what is affirmed,"—Ibid, 
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Icing unconnected with the four descriptions of answer, the 
settled rules of pleading do not apply to the example cited ; 
and, that it is equally allowable to assign two moans of proof 
to both parties, as two means of proof to one party in the 
same cause. In all this reasoning the holy preceptor does 
not acquiesce, as it is not inferrible from the use of the term 
“even,” nor from the context, nor from the subject matter. 
Further discussion is needless. 


46. False witnesses have already been treated of: their 
punishment is next declared. 

Penalty of so- LXXXL “Suborners, and witnesses guilty of 
fal8e falsehood, should be severally punished in a penalty 
double that of the suit; and a Brahmin should be 
banished.”* 

4 Ga. He who by means of a gift of money or otherwise, 
induces witnesses to depose falsely, is a suborner : he, and 
they, who falsely depose accordingly, are to be severally or 
individually punished in a penalty double that of the suit, 
that is to say, in a penalty double that which is awarded on 
the loss of the suit respectively, and a Brahmin is to be 
banished, that is to say, expelled from the country, but not 
[otherwise] punished. 

Special rules in 47. This must be understood as having special relation 
certain cases. to a caSG) w p cre the operation of avarice or other passion has 
not been ascertained, and not habitual. Menu has declared 
the punishment, when the motive of avarice or other passion 
has been ascertained, and habitual: “ If he speak falsely 
through covetousness, he shall be fined a thousand panas ; if 
through distraction of mind, two hundred and fifty, or the 
lowest amercement; if through terror, two mean amercements; 


# YdjnyawpJcyi, cited iii the and Sniritich f inds i cu. 
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if through friendship, four times the lowest; if through lust, 
ten times the lowest amercement; if through wrath, three 
times the next, or middlemost; if through ignorance, two 
hundred complete; if though inattention, a hundred only.* 


<LS. Covetousness, cupidity ; distraction of mind, perturbed 
state of the intellect; terror, fear •, friendship, excessive par¬ 
tiality ; lust, extreme desire of female enjoyment ; wrath, auger; 
ignorance, defective knowledge; inattention, indifference as 
to information. By the numerals one thousand, &c., is always 
to bo understood panas, or copper pioe. 


49. A just king will punish the three inferior tribes 
giving false evidence, having amerced them; but he will 
banish a Brahmin. This relates to a case of repetition, as is 
denoted by the use of the present participle ( Icoorvan ). Hav¬ 
ing amerced the tribes, Cslielryas and the rest, with the flues 
above specified, he will punish them by stripes, &c., because 
the term prubas, in the ordinary acceptation, signifies corpo¬ 
ral punishment, and the subject has relation to the ethical 
code. Corporal punishment includes cutting off the lips, 
amputation of the tongue, and deprivation of life; and this 
must be understood as being proper to be inflicted with 
reference to the nature of the false evidence. 


50. But having amerced a Brahmin, he will banish him : 
that is to say, he will expel him from the country, or denude 
him, as the meaning of the term lihasyel may signify the 
stripping off the cloths. By giving the causaUffix, the 
penultimate syllable is rejected, as in the case of a derivative 
formed from a crude noun with the affix ishthaf Moreover, 
the term vasa, residence, signifies a house, or place of habita- 


* Menu, Chap. 8, §§ 120, 121, cited in the above authorities 
f An explanation of this sentence would involve a grammatical disquisi¬ 
tion of some length. It displays an ingenious effort to save tho Brahminical 
trite, if not totidem verbis, at least (olhlem Uteris, 

V 



Explanation of 

tho terms iu tho 
texts of Menu, 


Punishment of 
tho throe inferior 
tribes for repeated 
perjury. 


Punishment of 
tho priestly tribe 
for the same of¬ 
fence. 
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Brahmin may be 
fined, but on no 
account corporally 
punished. 


tion ; and the term lilasyet may therefore mean, that he 
should unhouse him. The award of the fine for each 
description of motive must be given against a Brahmin 
with special reference to its being avarice or other mo¬ 
tive, and in a case of non-repetition; but in a case of repe¬ 
tition, a pecuniary fine and banishment also; and here 
also with relation to the tribe, the subject matter, and the 
quality [of the parties], &c., the term lib mum must be 
interpreted as signifying denudation, destruction of dwelling, 
or banishment from the country. In a ease of false evidence, 
where there is no proof of avarice or other motive, where 
there has been no repetition of the offence, and where the 
subject matter is inconsiderable, a pecuniary fine must be 
awarded against a Brahmin similar to that prescribed for 
the military and other tribes ; but where the subject matter 
is considerable, expulsion from the country also; and the text 
of Menu is applicable to the case of all [the tribes], where 
[the perjury] is habitual. 

51, It should not be urged, that a Brahmin is exempted 
from a pecuniary fine, because it would follow, (as corporal 
punishment is prohibited,) that in the case of a trivial fault, 
it would be requisite to punish him by denudation, destruction 
of dwelling, branding, or expulsion, or else (as the only alter¬ 
native) to exempt him from punishment altogether. It also 
appears justifiable from the texts : “ To the four i ribes, not 

performing expiation, he should adjudge the lawful penalty, 
corporal and pecuniary.”* “ A Brahmin must be amerced a 
thousand, who approaches by force the secluded females of 
the regenerate tribes”! As to the text of Sancha, “ Of the 
three tribes, privation of substance and death are modes of 
punishment; but expulsion and branding are prescribed for 


# ViMatandava. 

f Ibid, 
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the priestly order."* Here the term privation of substance 
extends to confiscation of the whole property, from its being 
placed in juxta-position with the term death ; as appears also 
from the following text, in which death and privation of sub¬ 
stance are cited together : “ Corporal punishment includes 
imprisonment, and even life ; and a pecuniary fine of panas, 
&c., may extend to the whole property, from its being placed 
in juxta-position with the term death.” But the text, “He 
sbail expel him from the country, leaving his property wholly 
untouched,” relates to an offence of the lowest degree, and 
not to offences in general. Moreover, corporal punishment 
must never be inflicted on a Brahmin. Menu, having pro¬ 
pounded generally, “never shall the king slay a Brahmin, 
though practising all possible crimes,” proceeds : “No greater 
crime is known on earth than slaying a Brahmin : and the 
king therefore must not even form in his mind an idea of 
killing a priest.”f 


52. Moreover, the text, 

LXXXII. “He who having been called on for 
testimony, being influenced by his passions, conceals 
from others, should be punished eight-fold, and, if a 
Brahmin, should suffer banishment.” J 

5 2a, The meaning is, he who having accepted the offico 
of a witness, and being called on for his evidence together 
with the other witnesses, being influenced by his passious, his 
mind being under the impulse of anger or the other passions, 
at the time of speaking, conceals his evidence from the rest of 
the witnesses, saying, ‘ I am not a witness in this ease/ should 
be amerced in eight times the amount awarded on the loss ef 


* Vivddaiandava. 

1 Ihiil. Menu, Clmp. 8, § 330, first a tanas, and 3S1. 
•T YLijnyuvialeya, cited in the ) 'h'ddutuiidava. 
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tlie claim ; and if a Brahmin, and unable to pay a fine equal 
to eight times the amount, he should suffer banishment: and 
the term bibasum, or banishment, may be here interpreted 
denudation, destruction of house and home, or banishment 
from the country, according to the circumstances of the case. 
But if persons of other tribes are unable to pay eight times 
the amount, they must be made to work at their several avoca¬ 
tions, strictly confined, or sent'to prison. The provisions of 
a former text also must here be attended to : When all the 
witnesses conceal, they are equally culpable. 

53. But when, after giving their testimony, they after¬ 
wards contradict it, they must be punished with reference to 
the quality [of the parties], &c., as Catywjana has declared: 
“ Persons having spoken, afterwards contradicting, should be 
amerced as prevaricators/’’* 

54 Witnesses cited by one party should not be secretly 
approached by the other, as Ndreda has declared : “ He shall 

not secretly approach a witness summoned by another; neither 
should he cause him to differ with another : a person so 
practising loses his suit/’f 

55. Standing mute, and deposing falsely, have been 
generally prohibited on the part of witnesses. To this he pro¬ 
pounds an exception : 

LXXXIII. “ A man may speak falsely, ia a case 
involving death to any of the tribes.”! 

Standing unite 55 a, Where it is probable that by speaking truth, death 
ma y happen to a Sudra, a Taisya, a Cshetrya, or a Brahmin, 
Javorm vital, ^ere a w itncss may speak falsely : he should not speak truth. 


Tampering with 
witnesses prohi¬ 
bited. 


* Viv&datandava. 
f SmrUicliandrkd. 

Tdjnyawalcya, cited in the Vivadatandava and Smritichandricd, 
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Therefore, by the prohibition of speaking truth/ standing 
mute, and deposing falsely, on the part of witnesses, which 
were formerly prohibited, are now enjoined. Where, in an 
accusation supported by circumstantial or other evidence, if, 
by speaking truth, death will ensue to any of the four tribes, 
and by speaking falsely death will not ensue to any one, in 
that ease falsehood is enjoined. But where by speaking truth, 
death will ensue to either the complainant or the defendant, 
and by falsehood also death will ensue to one or other party, 
there silence is enjoined, should the king consent. But should 
the king by no means admit of silence, the evidence should 
be nullified by contradiction ; and if that cannot be effected, 
the truth must be stated : because, by speaking falsely, there 
will be the double offence of the homicide of one of the tribes, 
superadded to that of falsehood ; but by speaking truth, there 
will only remain the offence of the homicide of one of the 
classes. 


5G. In this case, expiation must be performed according 
to law. Lest it should be supposed, that, in such case, siand- 
ing mute and speaking falsely being enjoined by law, there 
is no offence, the text has been propounded : 

LXXXIILz. “ A Szraswatee oblation must be pre¬ 
sented by regenerate men for the sake of purification 
from the offence.”* 

56«. For the sake of purification, that is, for the sake of 
removing the offence caused by standing mute or speaking 
falsely, a Saramatee oblation must be severally presented by 
regenerate men. Belonging to the goddess Surastoatee , there¬ 
fore called Saumoatee. The term Churoo signifies an oblation 
consisting of sound warm boiled rice. 


* Mjnywalcya, cited in the rivdd<ilambo^mA SmritkiMuhioi. 
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t> Objection no. 57. The meaning is_, that speaking falsely and standing 
mute, before prohibited, are here authorized. But the text, 
“ That mau is criminal, who either says nothing, or says what 
is false and unjust,”* relates to general falsehood or sileuee, 
and this is the expiation for transgressing that prohibition. 
It should not be supposed that the authority in the text is 
inconsistent, and argued, that although standing mute and 
speaking falsely have been authorized, yet that the offence 
arising out of a transgression of the general prohibition re- 
An<l replied to. mains the same ; because standing mute and speaking falsely 
is a graver offence on the part of witnesses, but falsehood and 
silence generally is a slighter offence. Therefore the text 
In this instance granting the authority is pertinent. Although in other in- 
is'remcrvodi tlfough stances the removal of the graver offence occasions the re- 

the slighter one m0V al of its concomitant slighter offence, yet in this instance, 
remains. ^ ° ° 

from the expression of the authority and the injunction of the 

expiation, the graver offence is removed, and its concomitant of¬ 
fence, though slighter, is not removed. This is to be understood. 


Expiation not 58. The authority to speak falsely must also be undcr- 
ca'dual’ fc folse wit° stood as extending to travellers and others in [answering] 
nesses, general questions, in cases where the lives of any of the 

tribes are iu danger, nor is there any expiation in such 
case, from there being no express prohibition. No penalty 
shall attach to witnesses or others on the truth of the story 
appearing by another cause and at another time : this also 
is inferrible from the text. The chapter on witnesses is here 
concluded. 


* Last stanza of a text of Menu, Chap, 8, § 13. 
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Section 1. 

1. Having treated of possession and witnesses, written General defini- 

- . , . , . . ... . « . , tion of written 

proof is next propounded; but a writing is of two descrip- proof, 

tions, public and private. The nature of a public writing 
Las already been explained; a private writing is now treated 
of: this is of two descriptions,—prepared by the party him¬ 
self, and prepared by others. That which is prepared by 
the party himself requires no witnesses : that which is pre¬ 
pared by others requires witnesses. The mode of proving 
these two depends on local and peculiar usages, as Ndreda 
has declared : “ Written evidence is declared to be of two 
sorts; the first, in the hand-writing of the party himself, 
which need not have subscribing witnesses ; and the second, 
in that of another person, which ought to be attested: the 
validity of both depends on the usage established in the 
country.”* 

2. Next is propounded the rule regarding a writing pre¬ 
pared by others: 

LXXXIY. “ When any matter is mutually Ru , e respecting 

agreed upon voluntarily, a writing must be drawn otb^». r8 ' 

out with respect to-it, with the insertion [of the name] 
of the obligor, and duly attested.”! 

2 a. When any agreement is voluntarily entered into, or 
stipulation made mutually between the creditor and debtor. 


* Vivddalandava, Sniritichandric i, aud Yy&vctJh'o’a'nciyuc 4.1, 
f Yiqnyawblcya, citod in the above authorities* 
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whether relating to gold or other valuables, then a writing 
must be executed, fixing the period of payment and the 
monthly rate of interest, for the purpose of establishing the 
fact on the expiration of such period ; and it must be attested 
by witnesses of the description already mentioned. “ With 
the insertion of the obligor,”—in which the obligor is 
mentioned, or in which the name of the obligor is mentioned 
in writing. 


A contract may 
be bindingwithout 
a writing. 


3. Or else witnesses of the description before-mentioned 
may be employed, as appears from the following text of 
the Smriti: “ For the purpose of proving any act done by 
the party transacting it, witnesses may be relied upon in 
judicial proceedings. The act of a party may be good with¬ 
out a writing.”* 


4. Moreover, 


LXXXV. “ The year, month, fortnight, day, 
name, tribe, family, scholastic title, the names of the 
parties’ fathers, &c., must be specified.”f 

DistingniHhing 4a. The year, —twelvemonth. The month, —as Cheyt and 
™ a in 3 » writing!’ the like. The fortnight,— the light or dark half of the 
month. The day, —the first or other day of the moon’s age. 
The name, —the name of the creditor and of the debtor. 
The tribe, —Braliminical or other. The family, —descended 
from Yashistlia or other stock: with these, that is to say, 
with the year, &c,, it mu A be distinguished; also with the 
scholastic titles , as the title of Buhobrichha or Kutha, assigned 
as the mark of distinction for reading a portion of the Vedas . 
The names of the parties’ fathers,— that is, the names of the 


* Vivddatandava. 

t Yiijnyawdlcya, cited in the Smritiehandricd, and YyaraMramo.ywha, 
but uncertain in the Vioddatandava, 
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fathers r>f the creditor and debffir. By the term 11 &c.” is 
intended the nature of the subject matter, the occupation 
[of the parties.] The meaning, connected with what went 
before,* is, that the writing should be distinguished by these 
characteristics. 

LXXXVI. An agreement having been executed 
the debtor should sign his name with his own hand, 
and should add, “what is above written is agreed to 
by me the son of such a one.” 

5. A matter having been stipulated between the creditor 
and debtor, and the agreement having been determined and 
executed, the debtor, that is to say, the obligor, should 
subscribe liis name with bis own band, and should moreover 
add or insert in the instrument, that what is above written 
is agreed to or approved by him the son of such a one. 

LXXXVII. “ The witnesses also, being equal, 
should write with their own hands, specifying the 
names of their fathers. ‘ I, being such a one, am 
witness to this matter.”]- 

(b Those persons who are specified in the instrument as 
being witnesses should each, having specified his own and 
liis father’s name, individually write with his own hand, that 
he, such a one, Devaduila or the like, is a witness in the 
matter in question. Being equal, signifies equality in point 
of number and qualifications. 

7. Tf the debtor or tiio witnesses be ignorant of the art 
ol writing, then the debtor and caeli of the witnesses by 
means of others, in. presence of all the witnesses, must cause 


* Alluding to the text cited in verse 2. 
f Viedda/aHcluva, 
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rant of the art of to Ijo written tlieii* assent, as Ndreda lias declared : “ Tliat 

debtor who is ignorant of the art of writing, shall cause to 
he written his assent; or if the witness is ignorant, by means 
of another witness, in presence of all the witnesses.”* 
Moreover: 

LXXXVIIT. “ The scribe must enter this : beinrj 
solicited by both parties, by me the son of such a one, 
this has been written.”f 


7a. The scribe, being solicited by both parties, that is to 
gay, by the obligor and obligee, should write at the foot of 
the instrument: By me Devadutta , or other name, the son of 
Vishnamiira, or other name, the above has been written. 

8. A writing prepared by the party himself is now treated 
of. 

or a writing LXXXIX- (t Bufc every document, which is in 
party himself. the hand-writing of the party himself, is considered 
as sufficient evidence even without witnesses, unless 
obtained by force or fraud.”! 

a. That instrument which has been executed by the ob¬ 
ligor with his own hand, has been declared by Menu and other 
sages to constitute proof without witnesses, provided it were 
not obtained by means of force and lesion. || By force,— 


* Yhddalandava. 

*1* Ydjnyatoalcya, cited in tlio I ivcid-utuiidava, liiclaviidyicu, and 

VyavaMramayuc'ha. 

t Ydjnyuioalcya, cited in tlio Viuddabhangdrnava, Vtvddaiandova, Smrili- 
' chandried, and Vffavahdramayue’ha. 

|| Compulsion by illegal distraint of liberty, or by intimidation of threats 
mid penance of bodily harm, is duress. It vitiates a contract or obligation 
extorted by its means.—Colebrooke on Obligations and Contracts, Part I; |>. 
235. Lesion, presumptive of imposition or oppression, is a ground of 
rescinding any contract, executory or executed.—Ibid. p. 231. 
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violence. Ey lesion,—that which is effected under the influ. 
encc of fraud, avarice, anger, fear, intoxication, &c.—pro¬ 
vided it was not obtained by these means. Ndreda also 
has declared : “ That writing is not proof, which is executed 
by a person intoxicated, by one under duress, by a female, 
by a minor, and that which is' effected by force, and by 
intimidation, and lesion.”* 



<SL 


9. And a writing executed by the party himself, or by Mode in which 
p ,, ill . , ,. . , . . it should be drawn 

means of another, should specify whether it is accompanied out, 

oi" unaccompanied by a pledge, should be drawn out accord¬ 
ing to peculiar local usages, and should not be deficient with 
respect to the import and language. This is all that is 
requisite. It is not necessary that its conditions should be 
expressed in classical or provincial language; as Ndreda, 
has said: “ That which is not adverse to peculiar local usages, 
and declaratory of the nature of the transaction of a pledge. 

That instrument is termed proof, which is connected in 
import and language.”! Transaction signifies making; tho 
transaction of a pledge, tlic making a pledge : its nature, 
whether a simple deposit, or usufructuary, or for a specified 
period. Declaratory,— making manifest. Such is the meaning 
of the terms : declaratory of the nature of tho transaction of 
a pledge. Connected in import and language : the import 
aud the language—the terms in which these are preserved 
in due order. By this -is meant “ connected in import and 
language”! Such a writing is proof. Here it is not re¬ 
quisite, as in tho case of a public aud royal instrument, that 
it should be expressed in classical language. 


* Vimdatandava, but Hareela. cited in the SmriUchaiidricO. 
t Vivddataitdava und Stnritichandricu. 
t It is not practicable, to render a faithful translation of the original in 
this place, the disquisition being intended to exemplify tho rule for forming 
tin- Sanscrit compound designated Muhoinni. 
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10. In treating of the instrument, it may ho mentioned, 
that the debt specified therein should bo discharged by 
three persons : 


XC. “ A debt specified in writing must be paid 
by three persons alone.” 


A bonded debt 
claimable from the 
sen and grandson 
of the obligor. 


10«. As in the case of a debt contracted in the presence 
of witnesses, it must be paid by three persons, so in the ease 
of a bonded debt, it must be paid by the obligor, bis son, 
and grandson, but not by the fourth in descent, or those 
after him. This is ordained. 


Objection an- 11. Should it be objected, that a text has already declared 
universally: “By sons and grandsons, a debt must be dis¬ 
charged.”* By which it is already provided, that a debt 
must be paid by three persons, it is admitted: but the 
above text has been propounded to preclude the supposi¬ 
tion, that in the case of bonded debts, there is, in another 
text, any exception to the precept. Thus, having treated 
of the nature of a bond, it has been declared by Calyayana: 
“ Such contracted by the ancestors must be discharged after 
the lapse of time.”t Suc/t alludes to the bonded debts. The 
debts of the ancestors must he discharged by their repre- 
Tho text bus sentatives, even though a long time may have elapsed. Here 
been recited to ] jy t ] lc usc 0 f the plural number “ ancestors,” and the mention 

exonerate the J . . 

fourth in descent, of the lapse of time, it might be inferred that the debts must 
be discharged by the fourth in descent, and those after them. 
Moreover, the text of JIaneta, “ He will obtain payment 
who holds a hond.”j. Here also it might be inferred, from 
the general mention respecting the payment of the debt to 
anv person holding a bond, that by the fourth in descent, 


* Italndcara. 

+ Vkddalandava. 
% Veeramitro&aya, 
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and (Lose after them, payment should lie made. To obviate 
such a supposition, the above text has been properly recited. 
The two last-mentioned texts must be reconciled to the 
injunction.of Yogees/nvara . 


12. ITc states an exception : 

XC«. “ A. pledge may be enjoyed until the debt 
is repaid.” 

12a. This text lias been recited, lest it should be sup¬ 
posed, from the number being limited to three, that in the 
case of a bonded debt accompanied by a pledge, he who is 
exempt from the payment is also not entitled to redeem the 
pledge; and it implies, that until the debt is discharged 
by the fourth or fifth in descent, the pledge maybe enjoyed: 
it follows, that the fourth, of those after him in descent, 
are entitled to adjust a debt accompanied by a pledge. 
Should it be objected, that this exception is superfluous, from 
the occurrence of a former text, “ An usufructuary pledge* 
is not forfeited,”! it is replied, that were it not for this ex¬ 
ecution, that text might be considered to extend to three 
only. All this is irrefragable. 

13. Having disposed of incidental topics, the original 
subject is now reverted to. 


XCI. “ An instrument being iti another country, 
or badly written, or destroyed, or effaced, or stolen, 
or torn, or burnt, or divided, lie shall cause another 
to be executed.”! 


'' Oil ed in tlie chapter on pludifes. 
t A part of the last stanza of the above text. 

$ Ya'jtiytiicalc'j'.t, cited in the SmriticJumdru-d, but Caf->riuma in 
Tivddatandava. 



Case in which 
the fourth anti 
others in descent 
may adjust the 
debt. 





misT/f 



MITACSIIAItA. 


CHAP. XX. 


<SL 


A Kew instru- 13«. By iliis text it is directed, tbat lie shall execute 

meat way be exe* .... . 

ented in certain another when the original instrument is insufficient to prove 

BentoftJeparto.' ^ 10 transaction ; and its insufficiency to prove the transac¬ 
tion consists, as declared, in its being in another country, or 
in its being badly written, &c. Badly written, signifies, when 
the writing is bad, in consequence of the words or characters 
being written in a corrupt, equivocal, or unintelligible manner. 
Destroyed ,—by lapse of time. Effaced ,—in consequence of the 
ink having become pale, or by other means, when the writing 
is rubbed out. Stolen ,—by thieves or others. Torn, — pull¬ 

ed to pieces. Burnt ,—by fire. Divided ,—split into two ; and 
this holds good by the consent of the plaintiff and defendant. 

Mode of pro- 14. “But if they disagree, and the instrument be in a 

ceeding ■when the . , 

parties object to country remote from the scene of litigation, a period of time 

newTi'sVrumenf. * calculated with reference to the distance, must be allowed for 

its production or if the instrument be in a distant country, 

or destroyed, the case may be decided by having recourse 

to witnesses, as Ndreda has declared; “ In the ease of an 

instrument being deposited in another country, or destroyed, 

or badly written, or stolen. Should it be in existence, 

time must le allowed: should it not be in existence, ocular 

evidence must be resorted to.”* A period of time must 

he allowed for the purpose of producing an instrument 

which is in another country, in existence, and forthcoming. 

But should it not be in existence, and not forthcoming, the 

case must be decided by having recourse to the ocular 

evidence of such witnesses as have formerly seen it. But 

where there are no such witnesses, the decision must bo 

according to a divine test; as appears from the text, “Recourse 

must be had to a divine test, in a case where there is no 

writing or witnesses.-”! 


* Vkidatandava and VgfivtiMramayvc’ha. 
f Vivddatandavii. but Calydyana cited iu the Vyavahttr3.muyv.cla. 
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And this relates to a private document; the same Wim't is termed 
rule is applicable to an official document, but there is this 
distinction: “In all cases, that is termed an-official docu¬ 
ment, which is signed with the king’s hand, and sealed with 
his seal in witness thereof.’ 1 * 

1G. Another species of official document has been defined Of a favourable 
by Vridclha Vasistha : “ That is termed a decree, which com- <leoreo ‘ 
prises the matter adduced to be proved, the answer, the 
pleadings, and the decision, sealed with the royal seal, and 
■signed by the chief judge and others.”]- The subject matter 
being proved, he shall give the decree to the hands, that 
they, being sons of such and such persons, approve the judg¬ 
ment ; from the following text of Menu: “ Those assessors 
who are there present, conversant in the holy texts, shall 
give their signature under their own hands, according to the 
rule for writings The case is not divested of embarrass- 
ment, unless all the assessors are unanimous, as Ndrcda has 
declared : “ W here all. the assessors arc unanimous in opinion 
that [such a decision] is right, the case is divested of embar¬ 
rassment; otherwise, it remains embarrassed.”|| This applies 
to a suit consisting of four divisions, from the text : “That 
which establishes the thing to be proved, which consists of 
four divisions, and which bears the royal seal, is termed a 
decree p/Y>.”§ 

17. But where there is a loss [of the suit], “ as in the Of an unfavour, 
five cases, One who contradicts, a prevaricator, one who does aUe d^ree, u ■' 
not attend, one who stands mute, and one who being sum¬ 
moned absconds in such cases there is not a favourable 

* 1 asislha, cited in the Vivtidatandava, but Ndrcda iu thu Snmtiaiandriud. 

t Viva'datandava aud Smrilichandrica'. 

* Cited ns the text of Oatydyana in the Ven-amUrttdaya and SmrUichandrkd, 

II Vivulitaiidara. 

g VivMo.ndava, but cited as the text of Vriictspalim iUSmritMandricd, 

* r yicddalandum, 
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decree, but a decree contra. This is [awarded] for the 
purpose of adjudging amercement at a future period.* But 
a decree pro is for the purpose of establishing a plea of former 
judgment. This is the distinction. 

28, He next treats of the means of clearing up doubt 
from a document. 


Mode of dear- XCIL “ In a disputed case, the document must 

in" »p doubt from 

a contested docu- be proved by the hand-writing of the party, or the 
like, by reasonable inference, by evidence of the con¬ 
tract w/neb ike instrument records, by a peculiar mark, 
by connexion and dealinys of the party, by the contents 
of th.fj document, or by previous recourse to measures 
for recovery f\ 

IS#. The ascertainment of the fact, whether a document is 
genuine or fabricated, may he by those who wrote it. The 
meaning is, that, a document may be proved by means of an¬ 
other document written by the same person, and if the writing 
assimilates, this is one method of [clearing up.] From 
the term “ or the like," must be understood the comparison 
of the hand-writing of the attesting witnesses and the scribe, 
by means of other documents. Reconcilement to means of 
probability, is the meaning of the term “ reasonable in¬ 
ference reconcilement of the relation between the property, 
and the time, place, and persons, that at such a time, and in 
such a place, such a person is likely to have possessed so 
much property. This is what constitutes reasonable inference. 


* It was before laid down in Chap, ii., Sec. 1 , S, that one who is non¬ 
suited is to be fined ; but he does not therefore forfeit all claim to the subject 
matter, and the text here merely means that a judgment of non-suit is to be 
recorded, with the view of amercing the party in default. 

t l fitter tain in the Yivridataadava, but Yajnyawalcyn, cited in Ifc® 
('ivddMu njdrnv.va. SmrUicltamh kit! and Vyirahu’rctmu’jv.e'ha, 
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<y evidence, means, that of the attesting witnesses. By a 
peculiar marls, some distinguishing mark, sucli as sri, &c. 
By connexion, —that is, the former relation of money 
transactions between the parties on account of mutual win¬ 
ning party.” The assessors also shall give it under their 
confidence ; and by inference is also implied the consideration 
as to the probability of the receipt of so much property from 
such a person. These arc the means, and the import is, that 
by these means doubt attaching to a document may be 
, cleared up. But where the doubt as to a writing cannot bo 
cleared up, there recourse must be had to witnesses for the 


purpose of decision, as Cafydyana, has declared : “ Where a 

document is impugned, the claimant must adduce the witnesses 
named therein. '* This text relates to a case where the 
witnesses are forthcoming. But where they are not forth¬ 
coming, the text of llareela applies : “ Having impugned 
a document, by saying, This document was not executed by 

me, but has been fabricated by him, the decision must be 
by divine test.”f 



19. In answer to the question, what is to be dope after 
the doubt has been cleared up, and payment caused to be 
made of the debt, if the debtor should not be able to dis¬ 
charge the whole debt, he replies : 

XCIII. ‘ The debtor, having paid by degrees, 
shall record [the payments] on the back of the 
document, and the creditor shall write with his own 
hand the amount of the receipts.”]; 

/ • u 5 

10<7. If the. debtor is unable to discharge the whole Modo „r pi . 0 . 

amount of the debt, then, having paid by do-roes ae- wUl -' re tha 

__ ° 1 ■> UL o‘ ‘ lL - debtor IS imablv u, 


* 


Vivddatandava. 
t Ibid. 

• t m 
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discharge tho cording to Lis ability, he shall record ou the back of the 
iS! 8 debt at original document, So much has been paid by me; or 
the creditor shall account, ou the back of the original 
document, for the sums realized or received by him, and 
record that so much has been repaid to him. In what 
manner ? By a record of his own hand, or under his own 
hand-writing; or tho creditor should give to the debtor a 
written receipt for what has been repaid, drawn up in his 
own hand-writing. 

. 20. He next proceeds to declare how the document should 
be disposed of, the whole debt being discharged. 

XCIV. “ Having discharged the whole debt, he 
should tear up the writing, or cause another to be 
executed for acquittance.”* 

What is to be 20a, Having discharged the debt, whether by degrees or 
chargc^of the debt," all at once, he°should tear up the original writing. But if 
such writing be in an inaccessible country, or be destroyed, 
then, for acquittance or putting an end to the debtorship, 
the debtor should cause the creditor to execute another 
writing, and in like manner the creditor should give to the 
debtor a deed of acquittance. This is the meaning. 

21. He next declares what is to be done on the discharge 
of a debt attested by witnesses. 

XCIVa. “ The repayment of an attested debt 
should be attested”! 

21a. One should repay an attested debt in the presence of 
its former witnesses. Thus ends the chapter of documentary 
evidence. 


Those who wit¬ 
nessed the loan, 
should witness re¬ 
payment also. 



* Yiijnyawalcya, cited in the YtMalandava. 
•j- Tho last stanza of the above text. 
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OF EVIDENCE BY DIVINE TEST. 


Section I. 


1. The Ibrce-fold description of human evidence, writings, Five principal 
witnesses, aud possession, have been propounded. Now being ^‘ 1 hoda of or ' 
about to treat of divine test in its proper place, he states the 

general definition of a divine test in five texts, commencing 
with the text: “ The balance, fire, water,” &c. He now de¬ 
clares, the divine tests, 

XCV. “The- balance, water, fire, poison, and 
sacred libation, are the divine tests for purgation .”'' 5 

la. According to the sacred-code, five ordeals, commenc¬ 
ing with the balance, and ending with sacred libation, are 
to be administered for the purpose of purgation, or the re¬ 
moval of suspicion in a doubtful matter. 

2. But [should it be objected,] that there are other ordeals, There ore alto.' 
such as grains of rice, &c., as expressed in the text of Pita - 

maha, “ The balance, fire, water, poison, and sacred libation, 
and grains of rice, are ordeals. Hot metal forms the seventh 
mode.”t And how then can there be only those enumer¬ 
ated ? It is replied, that 

XCV«._ These are for heavy charges. 


* Ydjny'walcya, cited in the Vivddataadava ami Yyavahuramayucha. 


f VivddUandava. 

vp Z 







MINfSTft 



2 a. The restrictive meaning is, that these are for heavy 
charges, and not otherwise. It is not meant that they are 
the only ordeals. He will hereafter describe the meaning of a 
heavy charge. But [should it he objected], that in trifling 
charges also, the sacred libation is made use of, from the 
text, “ In a trifling case, the sacred libation is to be adminis¬ 
tered it is admitted; but the enumeration of the sacred 
libation, together with the balance and the rest, is not in¬ 
tended to confine its use to heavy charges, but for the sake of 
including [its use] in a charge supported by a binding asse¬ 
veration, otherwise it might be confined to the case of a 
presumptive charge, from the text, “ He should administer 
the ordeals of the balance and the rest to persons under a 
charge supported by asseveration, but in cases of presumptive 
charge, grains of rice and sacred libation : in this there is no 
doubt.”* 


3. No distinction having been laid down between heavy 


Seales, and the 
other four methods 

of ordeal, to be charges, whether presumptive or supported by a binding 
caSL3> asseveration, in the case ot an accuser binding himself to 

abide by the award [in case of failure], he propounds an ex¬ 
ception : 


XCV6. “ These, the balance and the rest, are for 
a person accused, where the accuser binds himself to 
abide by the a ward.” f 

3a. The award is the fourth division of the suit, involving 
defeat or success : by it the penalty is ascertained. Abiding 
by that, is abiding by the award, and he obtains the penalty 
annexed to such award. 


# Vivddatandava. 

f Ydjm/awaleya, cited in the Vyav%hctrM>Myiis 'ha. 
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4. “ Tbe claimant shall immediately reduce to writing 

the evidence of the thing to he proved. 0 *' This rule has been 
propounded relative to a claimant who maintains the affirma¬ 
tive of a proposition. He now propounds an exception : 


XCVI. “ By consent, either party may have re¬ 
course to it. Either may abide by the award.” 

4a. By consent, that is, by the mutual agreement of 
, the accuser and the accused, either the accuser or the 
accused may have recourse to ordeal, and either the accuser 
or the accused may abide by or take on himself the award 
of corporal or pecuniary penalty. This is the meaning. 
An ordeal is not like human evidence, confined to an affirma¬ 
tive only ; but it extends indiscriminately both to nffirma- 
ti\ es and negatives. So that in the case of a total deuial 
or a special pica, or plea of former judgment, ordeal may 

be resorted to at the option either of the complainant or 
defendant. 

5. The ordeal of sacred libation maybe resorted to in trifling 
chaiges, oi heavy charges, or those which are presumptive, 
oi those which are supported by a binding asseveration, iudis- 
ciiminately. This has been said. But the ordeal of the 
balance, down to that of poison, is only applicable to heavy 
charges, and those which are supported by a binding assevera¬ 
tion. But an exception has been propounded to the rule, as 
far as regards binding asseverations : 

XG\ la. "Let him act without binding himself 
to abide by the award, in the case of treason agaiust 
the king, and of a grievous offence.”f 


* Tide supra. Chap. 1 , Soe. 6 ; § 1 . 
t 1 iwUMandwa and xvnha'rnmayue'lm. 



An ordeal may 
he resorted to, in 
proof of a nega¬ 
tion, as well as of 
an affirmation. 


Different or¬ 
deals applicabla to. 
different accusa- \ 
tions. 


I 
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Other divine 
testa described. 


5a. Let him have recourse to tlie balance and other or¬ 
deals, without abiding by the award, in an accusation of treason 
against the king, or in an accusation of killing a Brahmin or 
other grievous offence; also in an accusation of heinous 
robbery, as has been declared in the text: “ Let an ordeal be 
administered, without binding by the award, in the case of 
persons suspected by the king, and those implicated by rob¬ 
bers,* * * § and those intent on their own justification .”f But the 
ordeal by grains of rice is only for petty thefts, as appears 
from the text of Pitamaha: “ The ordeal by grains of rice is 
to be administered in cases of theft, but not in other cases. 
This is certain.”J The ordeal by hot metal || is to be used in 
cases of robbery of magnitude, as appears from the text, “ Tho 
ordeal by hot metal has been propounded for those who arc 
accused of robbery.”§ 

C. Moreover, other divine tests are used on trifling occa¬ 
sions. “ By his veracity, by his horse or elephant, and 
his weapons, by his kiue, grain, and gold, by tho deities, 
by his ancestors, and by [the relinquishment of the fruit 
of] virtuous actions; or let him touch the heads of his 
children, and wife, and intimates, or in an accusation 
admitting of it,f the sacred libation.”** These divine tests 
propounded by Menu , are declared by Ndreda and others to 


* Although from the fact of robbers being unworthy of belief, tho mere im¬ 
plication by them should not raise suspicion, yet as the term, “ of those im¬ 
plicated by robbers,” has been used in conjunction with « persons suspected by 
ilie king,” suspicion is excited.— Subodhini. 

f Cited as the text of Ndreda in the Vivddatandava. 

X Ibid. 

|| This ordeal, called Tuplamaiha, is performed by taking gold or other me. 
tal from clarified butter while hot. 

§ Ibid. 

If The printed copy of tho Mitdcshara has it Sumshoo, in all accusations; 
but the true reading, as explained by Subodhini, is Sukycshoo, admitting of it. 

•* Ndreda, cited in the YmidatwdaVQ, and ryavaMramgvc’!-.-.. 
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be applicable to trilling occasions. Should it be asserted, 
that ordeal is a means of decision where hurnau evidence 
is not to be resorted to, and that oaths are, according to 
popular acceptation, ordeals, [it is replied,] there has been 
a distinction propounded between these and the ordeals of 
the balance, &c., the effect in the latter case being imme¬ 
diate, and, in the former, future, as in the terms Brahmin 
and Purihrajuka* But the sacred libation, though enume¬ 
rated among oaths, is classed with the ordeal of the balance, 
&c\, not because the effect of it, in common with the ordeal 
of the balance, &e., is immediate, but because, in common 
with those, it is applicable to weighty charges, and charges 
supported by a binding asseveration. But the ordeal by 
grains of rice and hot metal are not classed with the ordeal 
of the balance, &e., although the effect of both modes is 
immediate, because they are applicable to trifling occasions 
and presumptive charges. These ordeals and divine tests arc 
to be resorted to in cases of debt and other occasions, accord¬ 
ing to circumstances. 


7. But the text of Pilamaha , “ In actions relative to 


* The import of this illustration is, that ordeals aud oaths are not convertible 
terms. The meaning has been thus explained by Subodhini: “As the 
separate mention of tho term Puribrajuka indicates another purpose, bo the 
separate mention of oaths indicates, that they are intended for another purpose. 
That purpose has already been declared, [in assigning their use to trifling 
occasions,] or the meaning of the use of the terms Brahmin and Punbrajuka 
may be thus exemplified. Invite a Brahmin, and invite a Paribrajuka In 
this sentence, by the mere injunction to invite a Brahmin, tho injunction to 
invite a Punbrajuka also may be comprehended, [inasmuch as all Paribrajuka,) 
or Suniascos are Brahmins, though all Brahmins are not Punbrajukas ; and 
the separate injunction to invite a Punbrajuka, proves that the Brahmin and 
the Punbrajuka must be considered as distinct individuals. So also in this 
instance, although the balance and the rest, aud oaths, may both be com- 
^ designation of ordeal, yet, from tho separate nso of the 

atb and ordeals, the term ordeal must be considered ns distinct from 
-h< oath, and as relating to the balance and other similar ordeals, 



Distinction be¬ 
tween an oath and 
an ordeal. 


And between 
different finds of 
ordeal. 


Text of Pita- 
inaha explained. 


\ 
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immoveable property, ordeals arc to be avoided,”* is explain¬ 
ed by the interpretation, that they are to be avoided, in 
case documents and neighbouring- witnesses are forthcoming. 
Should it be objected, that in other actions also, recourse 
cannot be had to ordeals, whore there exist other means 
of proof,—it is admitted : but in actions for debt and the like, 
should witnesses of the prescribed qualifications be adduced 
by the plaintiff, and should the defendant bind himself to 
abide by a penalty and rely on an ordeal, then an ordeal may 
be resorted to, because there may be the fault of partiality 
in witnesses, and because there cannot be any fault in an 
ordeal, from its being an indication of the reality and an 
emblem of justice, as Ndreda has declared: “ Justice consists 
in truth, and litigation [is dependant] on witnesses. In 
a case admitting of divine test, recourse need not be had 
to oral or documentary evidence.”]- The text of Pitamaha 
is propounded, not for the purpose of excluding ordeals 
altogether, but for the purpose of excluding the supposi¬ 
tion, that in actions relative to immoveable property, the 
decision by ordeal may be resorted to by a defendant, 
who binding himself to abide by a penalty, relies on ordeal,’ 
there being documents and neighbouring witnesses. Should 
this not be [the interpretation,] then in actions relative to 
immoveable property, there could be no decision in the 
absence of documents and neighbouring witnesses.]; 

8. Moreover : 


J iva'datandam and Vjjavahiramayuc'ha, 
f Vivddaiandava. 

1 Tho meaning is, that in actions relative to immoveable property, where 
the plaintiff adduces documents or the evidence of neighbouring witnesses, 
the defendant cannot have recourse to an ordeal ; but in the absence of such 
evidence, he may Lave recourse to an ordeal in actions relative to immoveable 
property, notwithstanding that the plaintiff adduces other evidence. 
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XCYII, “ Having called the person, fasting, at 
sunrise, who has bathed with his clothes on, let him 
administer all ordeals in presence of the king and of 
Brahmins.”* 

8<z. The judge shall administer the ordeals, having Ceremonies to 
called the person who has subjected to them in the morning, rggpe^to^rdeals 
at sunrise, fasting, having bathed, in his clothes, in the general, 
presence of the king and of the attendant Brahmins. 

“Ordeals arc to be administered for purgation always 
to a person fasting for three nights, or fasting for one 
night.^t The difference here propounded by PUama/ta as 
to the degree of fasting must he regarded in practice accord- 
ing as the matter is grave or trifling, great or small. The 
rules regarding fasting, should be applied also to the officiat¬ 
ing chief judge, from the text of Ndreda: “ Let the chief 
judge transact all matters by ordeal, fasting, in the same 
manner as sacrificing priests conduct sacrifices by order of 
the king.”! 

9. Although the time of sunrise is here propounded Different times 
without distinction, yet, by approved practice, ordeals are ui'ffi’reut ordeals ’ r 
to he administered on Sundays. “ In the morning the ordeal 
of fire, in the morning the ordeal of the balance must ho 
administered, in the forenoon that of water must be adminis¬ 
tered, by a person desirous of discovering the truth. The 
purgation by sacred libation is propounded for the first part 
of the day. In the latter part of the night, when it is very 
cool, the ordeal by poison must be administered. || These dis¬ 
tinctions propounded by PUama/ta must be observed. As no 


* Viv&datandava. 
t Ibid. 

t rilamaha, cited in the Vivudatandava. 

II Vii'ddutamlavu and Vyuvahdramayuc'ha, 
X 
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particular time Las been propounded for the ordeals of grains 
of rice and Lot metal, they must be administered in tbc 
morning, from tbe following general injunction of Nw'sda : 
“ Tbe administering of all ordeals bas been declared proper 
in tbe morning.”* 

Particubrseasons po. The day being divided into three parts, tbc first part 
eular ordeals. 150 is termed tbe morning, tbe second, tbe forenoon, tbe third, 
tbe evening. Tbe distinction of time must depend on tbe 
cases of tbe injunction or prohibition. Tbe cases of injunction 
[are now declared.] Tbe frosty and cold seasons, and tbe 
rainy seasons, are declared [tbe proper times] for [administer¬ 
ing tbe ordeals by] fire. Water in tbe autumn and summer 
season. Poison in tbe frosty and wintry, and in tbe mouths 
of Cbeyt, Agbun, and also Bysakh ; these three months are 
common, and not adverse to any ordeals. Sacred libation 
■ may be given at all times ; and the balance is not con¬ 
fined to any particular period.”! Tbc use of tbe term 
sacred libation, is intended to include all oaths. As no 
distinction bas been - propounded for [tbe ordeal of] grains 
of rice, it is not limited to a particular period. 

Particular sea- 11. The cases of prohibition are as follows a Purgation 
HOIK. prohibited. no fc } je ],y water in tbe cold weather; nor should 

purgation be by fire in tbe warm weather; nor should one 
' administer [the-ordeal by] poison in rainy weather, nor that 
of tbe balance in windy weather; nor in tbe afternoon, nor 
in tbe evening, nor in tbc middle of tbe day. \ Tbe woid 
“ cold,” mentioned in tbe text, “ Purgation should not be by 
water in tbc cold weather,” includes the wintry, frosty, and 
rainy seasons. Tbc word “ warm,” mentioned in tbe text, 


# Vimdatandava. 

+ Ndreda, cited in the Vimdatandava, but Pitamaha iu the Vgava- 
Mramayucha , excepting the last hemistich. 

+ Ndreda, cited in the Vivddatundava. 





OF EVIDENCE BY DIVINE TEST. 


1S7 



* 


“ Nor should purgation bo by fire in the warm weather/’ in- ‘ 
eludes the summer and autumn season. Although the injunc¬ 
tion was before laid down, the prohibition is used for the sake 
of giving greater effect. The object will be hereafter propound¬ 
ed. He now treats of the condition of the persons. 


XCVIII. “ Ordeal by balance is declared for women, Ordeals for par< 
minors, old men, blind and lame persons, Brahmins, l ° ua 1 
and sick persons. Fire or water, or seven barley corns 
of poison, for a man of the servile tribe.”* 


12. The term women, implies females in general, without 
respect to distinction of tribe, age, or condition. The term 
minors, signifies one who has not attained his sixteenth year, 
without respect to tribe. Old men, —those who have passed 
their eightieth year. Blind ,—deprived of vision. Lame 
persons, —whose feet arc useless. Brahmins, —persons of that 
tribe generally. Sick persons,— those afflicted with disease. 
The [ordeal by] balance alone is declared fit for the purga¬ 
tion of these. A red-hot ploughshare, or hot metal for a 
Cshelrya, and water for a Taisya, as appears from the dis¬ 
junctive term “or/ Seven barley-corns of poison are for the 
purgation of a man of the servile tribe ; and from the declara¬ 
tion of the balance being for Brahmins, and from the de¬ 
claration in the text, “ or seven barley corns of poison/’ that 
poison is the ordeal for a Sadra, it is proper to apply the or¬ 
deals of fire and water to Csheiryas and Taisyas. This has 
been explicitly declared by Pilamaha : [“ Ordeal by] balance 
is to be administered to a Brahmin, and fire to a Cshelrya, 
Water is declared for a V%isya; and one should cause the 
[ordeal by] poison [to be administered to]'a Sudra,”\ But 


* Cited ns tbo text of Ycijni/atealcya in the Ynddatandava and Yyavahd- 
ramoyuc'lta. 


f Vivddalanilaia, 
X 2 
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the text depriving females of ordeal, namely, “When the 
truth is sought after, an ordeal will not be administered to 
those who are doing penance, or severely afflicted, or sick, or 
devotees, and women,”* has been recited for the purpose of 
taking away the alternative [allowed in other cases], namely, 
“ By consent, either party may have recourse to it.”t It 
has moreover been declared: In charges accompanied by a 
binding asseveration, women and the like being the parties 
charged, the ordeal is to be administered to those making 
the charge; and where these [that is to say, women] are the 
parties making the charge, the ordeal [is to be administered] 
to the party charged ; but where they mutually accuse each 
other, there is an option: and here also [the ordeal by] ba¬ 
lance alone is enjoined for women. It appears also from the 
explanation of the same text, that the balance alone is for 
women and others in presumptive charges of weighty and 
other offences ; but the text becomes applicable by restricting 
the ordeal of women by balance to the months of Chcyt. 
Agbun, and Bysakh, which are applicable to all ordeals and 
not [by interpreting it that the ordeal by] balance alone is 
at all times [proper] for women. This appears from the text, 
[The ordeal by] “ poison has not been declared for women, 
nor has that by water been propounded; by the balance, by 
the sacred libation, and the rest, their hidden secrets must bo 
explored,”]: which enjoins the balance, sacred libation, lire, 
&c, excluding poison and water. The same rule is appli- 


* Ndrcda, cited in the Vivadalandava. 

f See verse 4. In other words, where women and the other persons speci¬ 
fied are either party in a cause, it shall not be optional for either party to have 
recourse to ordeal; but the ordeal should be resorted to by the party, who may 
not be involved in the disqualifying text. But where both parties are women, 
or fall under any other of the specified exceptions, there the general rule 
applies, 

J Ndrcda, elteJ in the Fivdmtxndava, 
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cable to minors, and tbc others [enumerated.] The injunc¬ 
tion as to the use of the ordeal by balance, &c., for Brahmins 
and the rest, is not to make it alone admissible at all 
periods, as is evident from the text of Pitamaha: “ The 
purgation by sacred libation is declared applicable to all 
tribes. All these are declared applicable to all, except poison 
to Brahmins.”* Hence the text has been propounded for the 
purpose of determining that the ordeal is to be by balance, 

See., in a period which is common to all ordeals, and where 
many ordeals would be admissible.]" 

13. But at any other period, the ordeal appropriated to Continuation of 
that period for all. In the rainy season, fire alone is for all. tlL suI,J ' ca ‘ 

In the wintry and frosty seasons, there is an option either of 
fire or poison, to Cshdryas and the other two tribes, but only 
fire to Brahmins, and never poison, from the prohibition, 

“ except poison to Brahmins.” In the autumn and summer 
seasons, only water. But to such as are afflicted with a pe¬ 
culiar disease, in which the use of fire aud water is prohibited, 
such as those described in the following text, “ Let one keep 
away fire from leprous persons, and water from the feverish, 
and let one keep away poison from those oppressed with bile 


* Yivadatandana and Vyavaliurannyucha. 

+ This explanation is rather tortuous. The meaning, however, is this. 
The general injunction is, that during three months of the year, (Cheyt, 
•Aghun, and Bysakh,) any mode of ordeal is admissible. The particular in¬ 
junction follows, that to women, Brahmins, &c., the purgation by balanca 
alone should be administered. There are other texts, however, which 
declare that any ordeal, except poison and water, may he administered to wo¬ 
men, and that any except poison may be administered to Brahmins. It be¬ 
comes, therefore, necessary to reconcile these conflicting texts, which is done 
by stating, that in the three months above specified the ordeal by balance alone 
should be administered to women, Brahmins, and the rest. By the same rule, 
in those months, fire should be the ordeal for a CJii/rg«. ; water for a Yuhya, 
oftd poison for a Sudra, 
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and phlegm :”* to them, even at tlie proper time for fire and 
other ordeals, let the ordeal of the balance, and others which 
arc common to all times, be administered. “ Water, fire, and 
poison must be administered to persons in health.From 
this text it is inferrible, that to them, as well as to weakly 
persons, the ordeals suitable to the tribe, condition, and age 
of the parties are to be administered, without contravening 
the seasons and periods fixed by the injunctions and prohi¬ 
bitions. 


14. It has been declared, j “ These are for heavy charges." 
lie now explains what constitutes a heavy charge. 

XCIX. “ One should not take a [red-hot] plough¬ 
share under a thousand, nor poison, nor the balance." 

14 a. One should not administer the ordeal of a plough¬ 
share, of poison, or of the balance, under a thousand panas : 
nor that of water, which is included, as has been declared ; 
“In heavy charges, one should cause to be administered the 
ordeal of the balance, down to that of poison.”|J In such 
cases, that of sacred libation should not be resorted to, from 
the text, “In a trifling case, sacred libations are to be 
administered.”^ The above four^f ordeals are to be 
administered in cases where [the subject matter] exceeds 
a thousand panas, but not under. This is the meaning. 

15. But [should it be objected], that fire and the other 
[three] ordeals have been declared by Pitamaha applicable 
to cases under a [thousand] in the following text, “ One 


# Hareeta, cited in the Vimdatandava, 
f Vivddalandava. 

? Verae 2. 

|| Veemmitro'hnja, 

§ Ibid. 

•; That is, the ploughshare, poison, the balance, and water. 
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should administer the balance in the case of a thousaud; in 
the case of half a thousand, iron ; in the case of half the 
moiety, water. Poison is declared applicable in the ease 
of half of that."* It is admitted, but the text of Pltamaha 
applies to a case where the taking involves degradation, and 
the text of Fijnyaneswara applies to other cases. This is 
the practice, and these two texts apply to cases of robbery and 
aggression. 

16. A distinction has been propounded by Catyayana in 
the case of a denial. “ In the case of a denial of receipt, 
evidence must be resorted to. But in cases of robbery and 
aggression an ordeal may be administered, even though the 
subject be trifling." 

17. Having ascertained the amount of all the property, 
it should be made into gold, [that is] having ascertained 
the number of the stiKcnias, —if a hundred be lost, poison 
lias been declared the ordeal ; and also if eighty have been 
lost, lire. If sixty have been lost, water is to be administer¬ 
ed ; or if fort}’, the balance; and sacred libation is propounded 
in the case of the loss of tweuty or ten. In case of the 
loss of live or more, or half, or a quarter of that number, 
grains of rice. In a case involving the loss of half or a 
quarter of that again, let him, the deponent, touch the heads 
of his sons or other relations. But in a case involving the 
loss of half or a quarter .of that again, the usual means have 
been enjoined. A king so distinguishing suffers no injury 
spiritually or temporally ”f 

18. “ Having ascertained the number of suvernas,” See. 
Here the term mverna means sixteen mashas ; and .the word 
suv&rm is used to .signify the quantity above specified. The. 



Eistiuction in 
civil and criminal 
coses. 


And ■with re¬ 
ference to tbo 
amount of tho 
suit. 


Explanation of 
the above text. 


*■ Vccraaiitioduya, 
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term loss here is intended to suppose denial. “ One should 
not take the ploughshare under a thousand.”* This must 
here be understood to mean a thousand copper panas. 

19. But should it be objected, that in accusations of trea¬ 
son against the king or other grievous offence, these ordeals 
have been ordained: how then can the text, “He should 
not take the ploughshare under a thousand,” apply ? It is 
replied: 

XCIXg. “Where the king is a party, and the ac¬ 
cusation is grave, being pure, they should always 
take these ordeals :”f 


19a. In accusations of treason against the king or other 
grievous offence, being purified by fasting and the other 
means, they should perform these ordeals, without reference 
to the amount of the property (involved). 

20. The particulars as to place have been detailed by 
Is (ire da. In a public assembly, in the gate of the king’s palace, 
in the temple of the deity, and in the plain. It must be 
fixed, immoveable, and worshipped with frankincense, chap¬ 
lets of flowers, and ointments. It—the balance, must be 
fixed. 


21. The situation has also been detailed by Cait/dt/ana. 
“ Let him establish it in Indra’s place of worship for those 
accused of weighty offences and grievous sinners: at the 
king’s gate for those intending treason against the king. 
The ordeal must be given where four roads meet, to those 
born in the inverse order of the tribes; and in other cases, 


* Vide supra, § 14. 

t This is the second hemistich of the text commencing, "One should not 
take,” &c. 
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OF THE ORDEAL BY BALANCE. 


let the ordeal be given iu the midst of the assembly. This 
let the wise know. The decision should not he made by the 
king, in the case of those offenders who serve persons unfit 
to be touched, and vile, or of barbarians. In a case of doubt, 
he should administer to those the ordeals in common use 
among them. 



V. 


Section II.* 

Of the Ordeal ly Balance. 

1. Having treated of the introduction to ordeals, which Mode of pro. 
applies to ordeals of every description, he now propounds the 
nature of the ordeals by the balance and the rest. 


C. “ The accused being placed in the balance by 
persons acquainted with the mode of holding the 
scales, and being balanced by an image, a line hav¬ 
ing been made, and (the accused) being taken down, ho 
should invoke the balance with the following prayer. 

Cl. ‘ Thou, O balance ! art the mansion of truth : 
thou wast constructed of old by tlie gods ; then, O 
fortunate one, declare the truth, and relieve me from 
suspicion. 

CII. If in this I did commit a crime, 0 mother! 


* So,no a l )olo «y k P crLa P s necessary for exhibiting to the public the pueri¬ 
lities contained iu the following pages, but the account has been given with 
tbe^iew of showing the entire system. The substance of the doctrine of 
Hindu ordeals is contained in the first volume of the Asiatic Researches, and 
from that publication the account has been transferred to the Encyclopaedia 
Britannica, in which there is a curious description of the ordeals in use in 
former times and by other nations, 

3 
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then do you bring me down; but if I am innocent, lift 
me up.’”* 

retftt * 0n ° f ^ g^^smiths and others, who are familiar with the 

practice of holding the scales or weighing by them, the 
accused or the accuser, or he who is about to undergo the 
ordeal, being balanced or brought to a level, by means of an 
image, made of earth or other materials, and being placed 
or seated on the scales, having made a line, or having 
drawn a chalk-mark in the vicinity of the place where he 
(the weigher) stands, under the strings of the balance, while 
in the act of balancing by means of the image, and being 
taken down, he should invoke the balauce, or should pray to 
it with this invocation :—“ O balance ! thou art the abode of 
truth.” “ Of old,” —in the beginning of the creation. “ By 
the gods,” —by Ilirunyagurbha and other deities. “ TVast con¬ 
structed,” —or created. “ Then,” —or therefore declare “ the 
truth’ 1 —ar show the real nature of a doubtful matter. " 0 
fortunate,” —or O propitious! relieve me from this suspicion. 
O mother! “ if I did commit a crime,” —or if I utter a false¬ 
hood, then bring me down ; but “ if I am innocent,” —or 
speak truth, then lift me up.” 

Invocation to be 3. The invocations are specified by other authorities, which 
utidergving 0 ^the are to h e USC(i b y the chief judge when invoking the balance, 
ordeal. That which has been stated, applies to the person about to 

undergo the ordeal. As that which constitutes success or 
defeat may be understood from the terms of the invocation, 
it has not been separately treated of. But the construction 
of the scales, the mode of ascending them, and other matters 
requiring explanation, have been clearly treated of by Pita- 
ma/iA, Ndreda , and others. 

Tree to be cut 4. “ Having cut down a tree suitable for sacrifice with a 

* Tdjityau'dlcya, cited in the Divyatatw « and Vecrami’.rv'hiya. 
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muntra, and using the formula as to a sacrificial pillar, down with certain 
[Yoopa,) and having made obeisance to the regents of the ceioniowes ' 
world, ( Lokapalas ,) the balance should be constructed by in¬ 
telligent persons. The muntra. of Soma * must be repeated 
at the time of cutting down the trees.’’’! 

5. “ The (beam of the) balance should be made equilateral. Method of eon- 

strong and straight; and three rings should be attached fanco.' ^ * Ja " 
in three places, as necessary. The (beam of the) balance 
should be made four hands long, aud the two posts (to which 
it is attached) should be made equal to it (iu dimensions.) 

The intervening space between the two posts should be two 
hands, or one hand and a half. Both posts should be fixed 
under ground (iu depth) two hands. Two ( Toranas ) or cross 
bars should be fastened to each side of the posts ; but these 
must always be placed ten fingers higher than the scales. 

Two Abalumbas or perpendiculars should be attached to the 
cross bars, made of earth, secured with string, and hano-in"- 
down so as to touch the top of the scales or basons. The 
balance must be placed to the eastward; immoveable, and in 
a purified place.”! 

(! . “ Having adjusted the two strings to both the extre- Method of weigh- 

mities (of the beam), he should place C/isa grass iu each of ing - 
the scales iu an easterly direction. He should place the per¬ 
son who is about to undergo the ordeal iu the western scale 
or bason, and pure earth in the other side. He should cause 
the cavities ot the basons to be filled up with brick-dust 
gravel, or earth.”[| The mention of brick-dust, gravel, or 
earth, shows that either of them may be used. “ Examiners 
should be appointed, who are acquainted with the manner 


* Soma or tlie moon, being the god of tho woods, 
f Pilamaha, cited in the Diojatatm and Vcevamitroda /a 
t IbiJ. 

If P'Uamaha, cited in the Divyatatm, but Xdreda in the Vuramitrodayu, 

y 2 
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of weighing, as traders, goldsmiths, and braziers, The duty 
of the examiners is to see that the perpendiculars and the 
hasons are even. Water should be placed in the scales by 
Pundits, and, if the water does not flow over, it may then 
he considered that the balance is level. Having first weighed 
the individual, let him then be taken down.”* 

7. “The balance should also be decorated with banners 
and flags; afterwards the person acquainted with the mean¬ 
ing of the formula should invoke the gods ; the offerings 
of perfumes, garlands, and sandal ointments having been 
jrresented in the prescribed mode, accompanied by the music 
of the Vaditraf and Tooryaya.% The chief judge, facing 
the east, with hands folded, should thus speak : ‘ O Dhartna, 
enter into this ordeal with all the regents of the world, 
(Lokajialas,) Fastis, || Adilyas ,§ and Manilas.’ 

8. “Having first invoked Dianna,, or the god of justice, 
to enter into the balance, be should then call on the Anyas-, 
or subordinate deities. Having placed Indra on the east, 
and Frelesa** on the south, Vanina on the west side, and 
Cuvera on the north; Agni, and the other regents of the 
world, he should place on the intermediate points (of the 
compass.) The colour of Indra is yellow, of Tama dark 
blue, of Yaruna white as crystal, of Cuvera golden, and Agni 


* Pilamdka, cited in th efeeramitrodaya and Divyalatwa. 
f A sort of musical instrument, of which four species are reckoned, as wind 

instruments, stringed instruments, &c. 

$ A sort of musical instrument. 

|| A Yam is one of the eight divinities who form a Gunna, or assemblage of 
L , 0 ds • and there are nine of these Gannas. As, lies., p. 40, vol. iii. 

° g The twelve Adilgas are said to be the offspring of Aditi, who is called the 
mother of the gods. They are emblems of the sun for each month of the year, 
II Manilas, or genii of the winds.-See Moor’s Hindu Pantheon, P . *»•- 

Fitamaha, cited in the Vscramirodaya and Pivyafaim. 

*# Yanta, or literally, the lord of departed spirits. 
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golden, of A Haiti dark blue.— Vayu is celebrated as 
being of a purple or smoky colour, and Isana,* is of a red 
colour. These must successively be thus meditated on.”f 

9. f( The wise should worship the Vasus on the south side 
of Indra. Dhara, Dhrura, Soma, Apa, Anila, Anala, 
Pratyusha and Pralhasha ; these eight are termed Fasus.”% 

10. “A site for the Adityas should be made between 
those of Luisa, and Isana. Dhata, Ar/ayama, Milra, Varuna, 
Ansa, ttJtaga, Indra, Vivasivan, Lusha, Parganna, these ten, 
and Iwashtwa and Vishnu, the elder and the younger born : 
these are the names of the twelve Adityas.” || 

11. “The wise should make a site for the Loodras§ on 
the west of Ayni. 1ivahhcidra, Sunibhoo , Grisa who is most 
famous, Ajaicapuda, Aid, Biulhnya, Linakee, Aparajita , 
Bhoovanadhisivara , Capali, termed Vishampati or lord of 



also 


# Pivyatalvia, that Isana is of a white colour, 
f Titamaha, cited in the Vceramitrodaya and Divyatatwp. 
t Pitanraha, cited in the Divyatatwa. 

II Pitama.hu, cited in the Divyatatwa. —It is recorded in the Parana), that 
the twelve Adityas wei a begotten by Casyapa on his wife Aditi in a Calpa, and 
their names correspond with the above, with the exception of Vishnu, Par- 
yanna, Ansa, and Indra, instead of which they are read Savita, Vidhata, Sacra 
and Urucrama; and in another Calpa, Sitnya, the daughter of Yistcacarma, 
was married to Adilya, and as she was unable to endure her husband's 
splendour, she complained to her father, who made him (the Adilya) into 
twelve pieces, each of which appears to represent him as Surya or the sun, distinct 
in each month of the year. It is mentioned in the Adityahridaya, that 
Aroona appears in the month of Magh ; Sunja in Falgoou; Vcdunga in 
Choyt; Blianoo in Bvsakh ; Indra in Jeth ; Rahi in Asarh ; Qah'husti in 
bawun ; Yam a in llhadoon; Soovurnarcta in Assin ; Divacara in Cartic ; 
Mitm. in Agluin ; and Vishnu Sunatana in Boos. The legend is related 
differently by Ward. See vol. ii, p. 45 ; and Moor, Article, “ Aditua." 

§ See Moor, Article, “ Xoodra.” The lloodras arc distinctions of Siva ia 
his character of fate or destiny. 
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the Taisyas , and Sth’hanurbhava j these arc the eleven Roodra 
deities.”* * * § 


Of the Mairis. 12. “ The abode of Mains should be made between that 

of Prelesa and the Racs/ias :f Brahmi, Maheswari, Caumari, 
Vaishnuvi, Yarahi, Ma/iendri, and Chdmunda attended by 
her Ganas or train : (these are Mairis).”% 

01 Gum. 13. “The wise should make an abode for Gunes\\ on 

the north of Nirriti .”§ 


Of the JUanttat. 14 “ The site of the Manilas is said to be on the north of 

Varuna — Gayana, Sparsana, Vayu, Anila, Manila, Tran , 
Pranes, and Jivaj these eight are called Marutas.”\ 

Of Doorga. 15. “ The wise should invoke Doorya on the north of the 

balance; and all these deities should be worshipped by then- 
respective names.”** 


Offerings to be 16. “ Having made offerings, beginning with Arglnya, ft 

presented, an( ] eu dmg with ornaments, in the first place to Pharma: 


* Pilamaha, cited in the Divyatulwa, 

f The Racshas are a species of evil genii, generally engaged in malignant 
combinations ; not however always.—Moor’s Pantheon, p. 90. 

+ Pilamaha, cited in the Divyalatwa .—The eight Sadis, or energies of as 
many deities, are also called Maim or mothers. They are named Brahmi, 
&c., because they issued from the bodies of Brahma and the other gods res¬ 
pectively. (Raya Mucitla on the Amcracosha.) In some places, they are 
thus enumerated: Brahmi, Maheswari, Ainclri, Yarahi, Vaishnuvi, Caumari, 
Chdmunda, and Charchica. However, some authorities reduce tho number to 
seven j omitting Chdmunda and Charchica, but inserting Carneri.— See As. 
lies., p. 82, vol. viii, 

|| The god of prudence and wisdom. 

§ Regent of the south-west Quarter,— Pitamato, cited in tho Divyatatwa. 

H Pilamaha, cited in the Divyalatwa . 

*# Ibid. 

■j t An Arghya .- that is, water, rice and dumi grass in a conch, or in a ves¬ 
sel shaped like one. 
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then the offering beginning with Arghya and ending with 
ornaments should be made to the Anyas. Next the offerings 
beginning with perfumes and ending with food should be 
presented to them.”* 


17. Having decorated the balance with flags and banners, Mode in which 
Dharma should be invoked with this incantation, {Ahyahi,) ^performed,' 310 
Approach ! Approach! Then having pronounced this muntra, 

I)harmayarghya urn praculpayami numa, or I present this 
Arghya to Dharma : after this Arghya, Padya (water for 
cleaning the feet, &e.), Achmani (water for sipping,) Madhu- 
parca, f then Achmani again, Snan (water for bathing), dress, 
the sacriflcial cord, then Achmani again, the Calaca or ring, 

Mvhda or crest, and other ornaments should be presented 
to Dharma: then having repeated the muntra, beginning 
with the word Pranava, and ending with Numa ! the 
presents, beginning with Arghya , and ending with orna¬ 
ments, should be offered in succession to the other deities, 
beginning with In dr a and ending with Doorga in their 
respective names in the fourth case; afterwards having 
offered perfumes, flowers, iucensc, lamps, food-offerings, and 
the like to Dharma, then the perfumes, &c., aro to be offered, 
as above stated, to Indra and the other deities. For wor¬ 
shipping the balauce, tho perfumes, flowers, &c., must bo 
of a red colour, as Ndreda says : —“ Having first worshipped 
the balance with the offerings of red perfumes, garlands, 
curds, fried rice, &e.,. then the other deities should be wor¬ 
shipped.” As no particular mention has been made regard¬ 
ing Indra and the other deities, they may be worshipped 
with offerings of every colour, whether red or otherwise, as 
procurable.—This is the order of worship. 


* Pitamaha, cited in the Divyatatwa. 
f Thin is made with honey, ourds, and hatter in a vessel of zinc. 
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Qualifications of IS. These acts must he performed by the chief judge, as 
chief jnage! CiatinS has been declared :—“ The chief judge,—who should be a 
Brahmin, learned in the Vedas and Veclangas, familiar with 


religious observances, as ordained by the Sruti, even-minded, 
devoid of passion, devoted to truth, pure, able, benevolent, 
universally charitable,—fasting, clothed in purified garments, 
and with cleansed mouth, should, according to the prescribed 
mode, worship all the deities.”* 


The Gayatri to 19. By four ( Rrilicas ) or family priests, seated on the 
four sides of the balance, the homa should be performed on 
the (Lowkicagni) or domestic fire,f as has been declared : — 
“ The burnt offering {homa) should be presented on four 
sides by the learned in the Vedas; the homa should be per¬ 
formed with the presents of Ajya (clarified butter,) Habisa 
(rice boiled with milk,) and Samida (small branches of cer¬ 
tain trees); the homa should be celebrated with the mantra, 
beginning with Savilri Pranava and ending with the word 
‘ Swahad ”% Having pronounced the Sacitri Gayatri, and 
then the Gayatri beginning with the word pranava and 
ending with the word Swaha, the homa should be performed 
by offering the Ajya, Charoo, and Samida, one hundred and 
eight times severally.—This is the meaning of the text. 


* Pitamaha, cited in the Divgatatwa. 

t Radhaeant Deb in bis Sanscrit Lexicon observes : —Agni was first 
begotten by Dharma on his wife named Basil. Agni espoused Swaha, of 
whom were born Pavac.o,, Pavamana, and Suchi. In the sixth Munwan- 
tara, Druvinaca and others were begotten by Agni on his wife Ba, 
sudhara, and forty-five Agnis were procreated by Bravinaca and others, 
sons of Agni, They are altogether forty-nine in number. In particular 
religious, observances and ceremonies, Agni is to be invoked by several names, 
thus in Lovskica or worldly affairs, such as entering into a new house, and the 
like, Agni is termed Pavaca, &c. &c. 


£ Dirgalaiwa, 
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20. After tbe completion of tlie worship of the deities, 
ending * 1 with the burnt offering, a document should be pre¬ 
pared, containing the matter alleged [against the party about 
to undergo the ordc-al,] together with the following muntra ; 
and that document should be put on the head of the person 
accused; as is said :— “ The matter of which the person 
is accused should be written down with this muntra , and 
that [the document] should be placed on the head [of the 
accused.’ -] The muntra is:— “The sun, moon, wind, fire, 
heaven, earth, water, mind, Yam a, day, night, both (morn¬ 
ing and evening) twilights, and Dharma , know the actions 
of men/’f 



<SL 


T lio accusation 

should then be 
written with a 
muntra, and jdac» 
ed on the head of 
the accused. 


21. These forms, beginning with the invocation to BJtar- The above cere 
ma, and ending with placing the written charge on the to°iS e ordeais icaU * 
head, are applicable to all ordeals; as has been declared :—“ All 
these formulae he should apply to all ordeals : so the invoca¬ 
tion of the gods should be made in the same manner.”! 

, 22, Afterwards the chief judge should invoke the balance invocation h s 
from the text“ The person who knows the muntra should, the chk ' f i ud se. 
according to the prescribed mode, invoke the balance. ”jj 
“ Who knows the muntra,” that is, who is acquainted with its 
meaning. “ O balance, thou wert created by Brahma for 
the detection of evil-doers, by the letter d’ha thou art the 
image of Dharma , and, by the letter tha it appears that, 
holding the vicious, thou revcalest their acts, on account of 
which thou art named D’hatha or balance. Thou knowes t 
the virtues and vices of all created beings. Thou only 
kuowest all, and those things which mortals do not know. 

This person wishes to be relieved from the suspicion in which 


* Dimjaialvoa. 
^ I bid. 

i ibi.i. 

II Ibid. 

% 
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he it involved, as thou, by thy virtue, art competent to extri¬ 
cate him from the difficulty.”* 


Tbo person 23. The person who is about to be examined, should 
the ordeal, should invoke the balance with the text formerly recited, (“ Thou, 
S.‘" V ui'h b d‘ 0re O Balance,” &c., § 1,) and afterwards the chief judge should 
place the person who is about to undergo the ordeal, and 
has taken the written charge on his head, in the same place ; 
that is, iu the mode according to which he was first placed 
in the scale ; as has been said :—“ The person who has taken 
the written charge on his head, should be again placed in 
the scale.”t 


Period of weigh- 21. Having been placed in the scale, he should be kept 
iu it during the period of five binarhis complete. Persons 
learned in astronomy should be appointed to compute that 
- . ' period, as the text declares :—“ The Brahmins who are 

eminently skilled in astronomy, should be appointed for 
the purpose of computation, and by those, the time of exa¬ 
mination must be considered as five binarhis The time 
taken for articulating ten hard letters makes a pran: six 
prana make a iinarhi; as is said :— <f [The time of pro¬ 
nouncing] ten hard letters is a pran, six prans are one 
Iinarhi.” || Sixty binarhis are one ghaiica : and sixty ghaticas 
are one day and night, and thirty days are one month. 

v/lmt persons 25. Purified persons should be appointed by the king, to 

►huiild be appoint- , . . . . . , .... - 

ed, to tluciiie as examine during such period into the guilt or innocence or 
guilt orliuiocence^ accusc< ^> and they should pronounce as to his innocence 
or guilt; as has been said by Pltamaha :—“ Brahmins are 
the most excellent of witnesses. They, being speakers of 


* Lirya(ahea and Vecmmilrodaya . 


t Ibid. 
i Divyatalm. 
11 Ibid, 
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truth, according- to the real state of the case, learned, 
purified, aud uncovetous, should be appointed as evidence 
by the king; they should represent to the king regarding the 
guilt or innocence of the accused.”* 



2G. The rule for ascertaining the guilt or innocence R. ul ° f or asoer « 

. a a taming tlie point. 

is thus propounded :—“ No doubt, should the person balanced 
go up, his iunocence is established; if he be level, or come 
down, then he is not innocent,An exception to this Exception, 
rule is declared by a text of Pilamaha: — “ A slight crime 
brings level, and a heavy one takes down.”f 

27. The meaning of this is, that though it cannot be Explanation of 
ascertained by the ordeal, whether the matter charged be the 0XCe l jt,10n ' 
light or heavy, yet that [the offence] having been committed 
once only and unintentionally, renders it light, and its 
having been repeatedly done and intentionally, renders it 
heavy ; and thus the rule of slight and heavy amercement 
and penance may be ascertained. 

2S. "Where, without any known or visible cause, the Other cvidcnco 
Cdcsha and the like are cracked or broken, guilt is csta* of RUilt ‘ 
blished. The text declares :—“ In caso of the Cdcsha break¬ 
ing', or of tho splitting of the beam aud basons of the scale, 
or of the Carcatas, or the bursting- of the strings, or of the 
A’cs7ia breaking, the guilt of the person is evidenced.” || 

29. “ Cdcsha signifies the bottom of the string • Carcata , Explanation of 

the rings bent like the horn of a ram, attached to each the terms, 
extremity of the beam to which the strings are fastened j 
A’csha, the transverse beam fixed to the two pillars, from 


* Dkyatalua. 

+ Ibid. 

+ Ibid. 

1! Ibid. 

2 , 2 
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which the scales are pending-. If these, however, are broken 
by any visible means, the person must be again placed in 
the scale; a text says :—“ At the breaking or splitting of the 
strings or other parts of the balance, he should cause the 
person [the accused] to be re-placed in it.”* 



Fec-s to lie paid 
to the officiating 
pricsta. 


30. He should then cause the Rriticas, Purolntas, and 
Acharyas, or sacrificial priests, to be satisfied with their fees. 
“ The king who performs such acts, having tasted the most 
delicious enjoyments, acquires eminent fame and becomes 
identified with Bramha,” f 


be^adopted^when ^ to establish the balance, as above de- 

tho scales areje- scribed, in the someplace [for future use], he must build a hall 
use. with shutters and the like, to prevent the entrance of crows 

and other animals, as the text declares :—“ lie should cause 
to be erected a large, elevated, and white balancing-hall, 
situated in a place in which it may not be injured by dogs, 
Chandalas, and crows. He should surround the house with 
the lokapalas, or regents of the world, and other deities ; 
and they [the Lolcapalas ] must be worshipped thrice in f he 
day, with perfumes, garlands, and sandal ointments. He 
should cause the house to be made with shutters, filled with 
seeds, guarded by servants, and containing earth, water, and 
fire, so as not to be empty.”]; “ Seeds/’ grains of the barley, 
rice, and the like.—Thus has been declared the ordeal by 
lance. 


* Bivyatatwu. 
f Ibid. 

J Pilaniaha , cited in the Yeeramitrodai/a . 
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20 ;? 



Section III. 

Of the Ordeal by Fire. 

1. He now declares tlie [ordeal by] fire as next in order. 

CIII. Having his hands rubbed with rice, he Forms to be 

0 observed m tma 

should place seven leaves of the Ashwathha* * * § tree, and ordeal - 
should tie them with so much thread.”f 


1 a. There being 1 general rules, as described in the intro¬ 
duction of the trial by ordeal, and there being peculiar rules 
for [the ordeal by] balance, from the invocation of DJarma , 
to the placing the written charge on the head inclusive, this 
is a peculiarity in the form of [ordeal by] fire. 

2. “ Rnbbecl with rice," means, he by whom both his Explanation of 

hands have been rubbed or cleaned with rice.—Having made lUe toxfc ' 
a stain with lac-dye, or other material, on the spots where 
there were moles, freckles, warts, scars, sores, &c„ as Nareda 
has ordained:—“ In all the hurts of the hand he should make 
vermilion marks.”]; Afterwards he should place seven Ash- 
wathha leaves in the palms of the open hands, from the 
text :—“ Having filled the palm of the band with seven equal 
Ashwathha leaves.” || He should next tie them up together other care, 
with the bauds by as many threads as there are Ashwathha ^ to L,e 

leaves; that is to say, he should tie them with seven. These 
seven threads should be white, as appears from the text of 
Ffdreda :—” He should tie the hands with seven strings of 
light-coloured thread.”§ • lie should then place seven Sumet\ 


t 


* Ficus Teligiosa. 

fdjnyamlcya, cited in the Divyatatw, and Vecramitrodaya. 
4- Divyatatwa and Vecramitrodaya. 

II Vecramitrodaya. 

§ Divyatatwa and YtcvaniHrodaya. 

"I Mimosa piidivo, a sort of sensitive plant, 


> 
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leaves, and seven blades of Doob grass, with fried grain, and 
fried grain mixed with curds, on the top of the Ashwalhha 
leaves, from the text:—“ He should place seven leaves of the 
Pippala- tree, seven Sumee leaves and fried grain, seven 
blades of Doob grass, and fried grain mixed with curd s.”f 
He should also place flowers, as appears from the following 
text of PUamaha .-—“ lie should place in the hands seven 
leaves of the Pippala tree, fried grain, jasmine, and curds, 
and then tie them up with thread.'”'): “ Jasmine,” a species 
of flower. 

3. As for the text, “ He is clear who is unburnt to the 
seventh circle holding red-hot iron in his hands wrapped up 
in seven leaves of the Arca\\ plant.”§ That must he under¬ 
stood as prescribing tho use of Area leaves, where Ashwalhha 
leaves cannot be had. The leaves of the Ashwalhha must be 
considered the principal, from their having been extolled in 
the following text of PUamaha :—“ Fire is produced from 
the Pippala tree. 7'be Pippala is considered as the chief of 
trees. Therefore a wise man should place the leaves of it 
in the hands.”^[ 

4. He next propounds the invocation to flro by the party 
undergoing (the ordeal:)— 

CIV. “ Thou, 0 purifying fire, dwellest in the 
interior of all creatures. Thou. 0 fire, pronounce, 
like a witness, the truth of my innocence or guilt,”* * * § ** 



* Tho holy fig-tree, oifiaus rdigiota. 
t Pivyatutma. 

% Divyalatwa nml Vteramilradaya, 

II AAqiias r/iyantca, or Soiallovi wort. 

§ Yyavalidramayuc’ha. 

< f[I Yeeramilr dry i. 

** Divyatatm and Yceramitrod 'j«. 




WNlST/f 


OF THE ORDEAL BY FIRE. 

4 a. Thou, 0 fire, dwellest in the interior—within the cor¬ 
poreal system of all creatures, whether viviparous, oviparous, 
engendered by heat and damp, or produced from the earth : thou 
art present by the preparation of food adapted to each. 0 puri¬ 
fier, or cause of purity: O fire, that provest the inuocence of 
the distressed, speak like a witness the truth of my innocence 
or guilt. T’uonyupapahJuu (innocence or guilt) is the fifth 
case, formed by rejecting the affix lyup. The meaning is: 
speak or declare the truth with reference to innocence and 
guilt. 

5. The ball of iron being heated by three ignitions, and 
being brought before him by means of a pair of tongs, the 
party undergoing the ordeal, standing in the western circle 
with his face to the eastward, should invoke the fire with 
the formula: according to Nurcda : — ■" Having heated, with 
a three-fold ignition, a red-hot, shining, polished iron ball, 
he should speak, invoking truth.”* 

0. r lhe meaning is this. For the purpose of cleaning the 
iron, having cast the red-hot iron ball into water ; having 
again heated it and cast it into water, and having heated 
it by a third ignition, and it being extracted and placed 
before him, by means of a pair of tongs, the party about 
to perform (the ordeal) should utter the formula of, fi Thou, 
Q fire, &c” invoking truth — or calling on the name of 
truth, 

7. The chief judge, having placed a common fire at the 
south side of the extremity of tho circles, should perform 
the burnt offering with clarified butter, repeating tho formula 
“ Aguayo Paoacdya Sivahaf one hundred and eight timer, 
from the next:—“ For the purpose of pacifying it, ho should 



* Diryatatm, 
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make an offering 1 to the fire, of clarified butter one hundred 
and eight times/'’* 


Invocation to 8. Having performed the burnt offering, and having 
chiafYuJgc/ V the thrown the ball of iron into that fire, and that being red- 
hot, and having performed the ceremonies already described, 
commencing with the invocation to Dhartna , and ending 
with the burnt offering; at the third ignition, he should 
invoke the fire inherent in the iron ball with this formula :—• 
“ Thou, O fire, art the four Vedas, and thou ofliciatest at 
sacrifices. Thou art the mouth of the gods. Thou art 
the mouth of deified sages. Thou dwellest in the interior 
of all creatures, therefore knowest thou the good and bad. 
J3y reason that thou eleansest from sin, therefore art thou 
called purifier. Show thyself, O purifier, flaming in case 
of,guilt, but in case of innocence, O fire, become cold. 
Thou, O fire, pervadest the system of all creatures, like 
a witness. Thou only, O deity, knowest what mortals do 
not comprehend. This man is arraigned in a cause, and 
desires acquittal. Therefore thou art capable of delivering 
him lawfully from this perplexity/’f 

9. Moreover - 

CV. “ He should place in both hands of him 
who has spoken, an iron ball of fifty palas,\ smooth and 
red-hot.” U 

Dimensions and 9;*. “ Of him,” meauing the party who is to perform the 

dojctiption of the or( j ea i. “ w ho has spoken,” who has recited the formula of 

which the ordeal “ Thou, 0 fire, &c.,” “iron,” a ball made of iron ; “offifty 
** to bo performed. ef j Ua y j n W eight to fifty palas ; “ smooth f divested of 


* Vyavahdramayuc’to and Veeramilrodaya. 
t Dipyatatwa and Vceramitrodaya. 

% A weight of gold or silver equal to four earshots. 
|| Yiijeyawalctja, cited in the DivyaMm, 
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all excrescences, on all sides round and polislied. It should 
be eight fingers* * * § in circumference, from the following text of 
Pitamaha: —“ Having made a ball free from excrescences 
and smooth, eight fingers in circumference, and fifty pa las in 
weight, he should heat it in the fire/’t “ Red-hot ,” like fire. 
The chief judge should place or deposit it [the hot ball] in 
both hands covered with Ashwathha leaves, curds. Boob grass, 
and other materials. 

10. He next propounds what ho should then do :—■ 

C\ I. 6 lie, taking it, should proceed exactly 
through seven circles slowly.”]; 

10a. That man, taking the red-hot iron ball in the palm 
of his hands, should proceed slowly through the seven circles. 
13y the use of the term “exactly” ( eva, ) he shows that the 
feet are to be placed within each circle, and that the circles 
are not to be stepped over, as Pitamaha has said “ He 
should not overstep a circle, nor should he place his foot be, 
hind.” I) 

11. He should proceed exactly through seven circles 
slowly. This has been said. He next declares what is the 
extent of each circle, and what is the extent of the interven¬ 
ing space between the circles : — 

CVItf. “ The circle must be held to consist of 
sixteen fingers and so much the last.”§ 

11a. That of which there are sixteen fingers is consisting 


* Augoola, a finger’s breadth, a measure of eight barley corns, 

t Vyavaharamnyucha, Dim/alatwa and VeeramUrodaya. 
Ydjnyawalcya, cited in the Divyatatwa, 

1 ! Dim/alatwa. 

§ Yujnyamlct/a, cited in the VuratnUrodayct, 
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of sixteen fingers. The circle must be considered as measur¬ 
ing sixteen fingers, and the last and middlemost of the cir¬ 
cles exactly the same ; that is, exactly sixteen fingers. By 
prescribing tbat be shall proceed through .seven circles, it 
follows, that the first circle is the starting place, and that 
there are besides seven other circles of the extent specifi¬ 
ed. This has been declared by Nureda in his specifica¬ 
tion :—“ They have declared thirty-two fingers between one 
circle and another. By the eight circles in this manner, 
there are two hundred fingers and forty fingers of land, over 
and above, in measurement/’* 


12. The meaning of this is that, after the starting circle, 
which measures sixteen fingers, follows the first circle, 
which, together with the second and each succeeding one, 
measures, with the intervening space, thirty-two fingers. 
The starting circle alone measures sixteen fingers. The 
seven circles are to be walked over together with the inter¬ 
vening spaces consisting of thirty-two fingers. By the 
eight circles, in this manner, there are two hundred and 
forty fingers in measurement. The word Angoolamanatah , 
« finders in measurement,” is formed by affixing tusih to 
the crude noun. 


13. In this process, however, having made a starting 
circle of sixteen fingers, and having divided into two parts, 
each of the other seven circles or portions of land, consist¬ 
ing, with their intervening spaces, of thirty-two fingers, 
passing over the seven portions ofland, or circles consisting 
each of sixteen fingers which form the intervening space, 
seven cir cles proportioned to the size of the foot of the person 
about to walk, should be made in the remaining circles, which 
also consist each of sixteen fingers, as has been said by him 



* YserarnUrjUaga. 
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also lie should make the measure of this circle equal to 
his foot.”* 


14, It has also been said by Pitamaha He should Enumeration of 

make eight circles, and after them a ninth. Then first to circle;, acco.d. 

I itv, . ing to the text of 

oe calrcu (the circle) of fire, the second of Varuna, the third Fitaviaha. 

of the wind, the •fourth' of the deity Tama, the fifth of the 

deity Inclra, the sixth of Cuvera, the seventh of Soma , the 

eighth of Suvita, the ninth of all the gods. This the wise 

have determined. They have declared thirty-two fingers 

between one circle and another. By the eight circles, in 

this manner, there are two hundred fingers and fifty-six 

fingers of land in measurement. Auothcr circle is to be 

made, equal in measurement to the foot of the person about 

to walk. In each of the circles Cusa grass must be placed, 

as prescribed by the Shaslers.” f Prom these texts it follows, 

that, excluding the ninth circle, called the circle of all the 

gods, for which no particular measurement of fingers has 

been specified, by the eight circles and their intervening 

spaces, each consisting of sixteen fingers, two hundred and 

fifty-six fingers are taken up : still as there are only seven 

circles to be travelled over, in the first of which he stands, 

and in the ninth of which he drops (the hot iron), there is no 

discrepancy. ' 

15. The measurement of an angoola or finger’s breadth Enumefttiion of 
is this : eight yuvas, or very small barley corns, make an suremeut. ° f me,> ' 
angoola or finger. I his is declared to be the measure of an 
angoola ; but twelve angoolas or fingers make one ’vitesti or 
span; two vilesth or spans make one hmta or cubit; four 
cubits make one clanda or staff; two thousand of them make 


* Ydjnymalcya, citoJiathe Vyavahdramayuo’ka,DivyalMwa,and Vciaimi- 
(rodaya.—Th\s is not a text.— (Editor.) 

„ t Vyatahdnmaym'ha, Divyatalwa am] VccramUrodaya, 

A A 2 
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ouo crosa, and eight thousand of them make one yojana. 
This must he understood. 

16. Having gone over the seven circles, what is to he 
done? In answer to this he says :— 

CYII. “ He obtains acquittal, if, having relin¬ 
quished the fire, his hands being rubbed with rice, he 
is unburnt.”* 

If the hand is 1 6a. Standing in the eighth circle, and dropping the red- 
burnt, he is cnnu- ^ j r0Q j n the ninth circle/and rice being rubbed on both 
his hands, if his hands are unburnt, he obtains acquittal. 
But if his hands are burnt, he is criminal. This is the true 
meaning. 

' But not, if he is 17. He who, trembling through fear, is burnt elsewhere 
burnt elsewhere. than j a p; s hands, i s not on this account criminal, as Catyd- 
yana has said :—“ A person trembling under an accusation, 
if he is burnt elsewhere than in the proper place, the gods 
consider him as unburnt, and to him he should again cause 
(the ordeal) to he given. 

CVIL*. The ball falling in the intermediate space, 
or in a case of doubt, he should again take it. !! f 

18. When the hall of the person, in the act of walking, 
falls in the intermediate space, or short of the eighth circle, 
or where there is a doubt as to whether he is burnt or un¬ 
burnt, be should then take it again.—Thus has the inferred 
meaning been declared. 

19. And hero the substance of the ceremony is recapitulated, 
or tkeTcremony! 11 Having performed the Bhoola Skoodhee on the day but one be- 




* Livyatafwa. 

']• YdjvyawhU a i cited iu the Divyctlal Wffi 
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fore : having on the day before constructed the circles as pre¬ 
scribed by law : having worshipped the inferior deities presiding 
over the several circles respectively : having prepared the fire : 
having completed the Shanti lioma or propitiatory sacrifice to it : 
having placed the iron ball in the fire: having gone through 
the invocation to DJiarma , and the worship of all the deities 
ending with the burnt offering : having performed the cere¬ 
mony of rubbing with rice the hands of the person under¬ 
going the ordeal, he being fasting, having bathed, and 
standing in his wet clothes, in the westernmost circle, and 
the paper containing the articles of charge being tied with 
the proper muntras on his head; the chief judge, having 
invoked the fire at the ignition, and taking the red-hot iron 
hall with a pair of tongs, should place it, being worshipped 
by the person undergoing the ordeal, in the palm of his 
hands; and he haviug gone through the seven circles, and 
dropped it in the ninth, if unburnt is innocent,—-This is the 
law relative to fire. 


Section IY. 

Of the Ordeal by Water. 

1. He now propounds the rule regarding the (ordeal by) 
water :— 

CVIII. “ He (the accused) having used this invoca¬ 
tion, ‘Preserve me,0 Vanina, by declaring the truth,’ 
should enter the water, holding the thigh of a person 
immersed up to his navel.”* 


* Yujnyawalcya, cited ia the Dioyatatwa, Viuddaiandava ; but Fjrirsa, in 
the Vyavahdramayw'/ta. 


<SL 

213 


Forms to be ob¬ 
served in this or< 
deal. 






MITACSHAHA. 


chap, si 



Explanation of 2. “ Raving used this invocal,ton” or Laving invoked the 

the text, . . ° x 

water with this formula, “ O Yanina, by declaring truth, pre¬ 
serve methe person who is about to undergo the ordeal, 
having grasped the thigh of a person immersed up to his 
navel, that is, of a person standing in water of sufficient 
depth to reach his navel, should enter or plunge into the 
water. 


Voruna must be 3. This must be done after the worship of Yaruna, as 
tTe'fthertreserib- from the text“ The purified (chief judge) first 

f' 1 ceremonies shall perform the worship of Yanina with perfumes, garlands, 
have bec-u gone * . 

tbwugh. Soorabhi (a sweet smelling substance), honey, milk, clarified 

butter, &c."* This must be done after the invocation of 
Dharma and the other deities, and after the worship and burnt 
offerings shall have been performed, and the written charge 
placed on the head with the prescribed formula ; such being 
the general rule applicable to all ordeals. 


Invocation to ba 
used by the chief 
judge. 


And by the ac¬ 
cused. 


4. “ Thou, O water, art the life of all creatures. Thou 
wast contrived at the beginning of the creation. Thou art 
celebrated as the purifier of all nature, animate and inanimate. 
Therefore do thou exhibit thy real essence for the discovery of 
good and evil.^f After the chief judge shall have made the 
• above invocation to the water, the person about to undergo 
the ordeal should thus invoke the water, “ Preserve me, O 
Yanina, by declaring the truth. 


Enumeration of 5. By N&redtt have been declared the places fit to be 

the different dea- Qge( j f or tjj e ordeal by water :— ,e [The ordeal should be 
cnptiona of water J u 

fit for the ordeal, administered] in a river gently flowing [Nadi ], the ocean 
[Sagv.r], a rivulet [Vaia], a pond [Hrada], a mountainous 


* Ndreda, cited in the Dh'i/atatioa, Vioddaiandava and Vyavakdramayuv'ha , 
f Pilaniaha, cited in the Dfoyatatwa and Yivadalandava. 

J Vide Supra, § 1. 
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cavity [Devalchata], a pool [Tadaga], and a lake [Sara].”* 

Piiamaha also ordains “ He (the accused) should dive in¬ 
to still water, but neither too deep nor too shallow. It 
should be devoid of weeds and aquatic plants, and free from 
leeches and fish. He may administer the ordeal by means 
ot that water which is contained in mountainous cavities. 

He should always avoid a reservoir and a rapidly flowing 
river. He must always have recourse to such water as is free 
from waves and mud.”f 

C. The term “ reservoir” means water which has been Meaning of the 
brought from a pool, lake, or elsewhere, and emptied into term ruscrv0lr - 
a copper or other cistern. 

7. The person standing in water up to his navel, holding • The pernon who 
a Marma slh’hoona or sacred pillar, made of a tree suitable ter, Should ’hold « 
for sacrifice, should remain there, with his face to the east l ,illar - 
quarter ; as appears from the text, “ Having held a sacred 

pillar, he should remain in the water with his face to the 
cast quarter.”! 

8. What shall be done after this ? It is replied : — 

CIX. “ A swift runner shall then hasten to fetch . Mode of n «cer- \ 
an arrow discharged at the moment, and if, while the taiuuigiunoooaco . 
runner is absent, he apppears immersed, he should 
obtain acquittal.”!! 

9. At the same time that the accused plunged into water, *•. , .. 

a strong person should discharge an arrow, and another swift 

runner proceeding to the spot where the arrow fell, having 


* Phyalatwa aud Viv&Jalaitdava, 


t Vivudatandava. 

I I)ivyaiatwa. 

1! Yyava/uiramayuc'/ia, 
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brought the arrow so discharged, if he, upon his return, sec 
the person under the water, then he is entitled to acquittal. 

Another mode 10. It has been described also in the following manner. 

After three arrows shall have been discharged, a swift run¬ 
ner, having proceeded to the place where the second arrow 
has fallen, and having taken it up, should remain there, and 
another swift runner should remain at the place from whence 
the arrow was discharged under the Torana or signal post. 
After they have thus taken up a position, a third person*should 
dap his hands, and the person who is about to undergo the 
ordeal should immediately dive under the water, at which 
instant the person standing under the signal post should run 
to the spot on which the second arrow fell, and, on his arrival, 
the person who took up the arrow, should hasten to the signal 
post, and if, on his return, he do not see the accused immersed 
under water, then he is condemned. This has been clearly 
declared by Pitamaha. 




As declared by 11. "The running and diving, of the runner and the pei;- 
itamaha. gon w jj 0 j s about to undergo the ordeal, should be simulta¬ 
neous. A swift runner should proceed from the foot of the 
signal post to the target: afterwards the second one should 
quickly bring the arrow. He should go from the foot of 
the signal post, to the place where the first person went. If, 
on the return of him who took up the arrow, he do not see 
the accused out of the water, but entirely immersed under it, 
then his innocence must be admitted.”* 


What consti¬ 
tutes a swift run- 
neri 


12. Ndreda has defined what constitutes a swift runner ; 
_Among fifty runners two who can run most quickly, 
should be appointed to bring the arrow.”f 


* Dinyutalwa. 

f Dinjakitwa and VyavaMwmyuc’M, 
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13. The signal post should be made to come up to the ear 
of the person who is about to undergo the ordeal, and fixed 
on an even ground in the vicinity of the place where he is 
about to undergo immersion. The text of Narecla declares:—< 
“A signal post as high as the ear [of the accused] should 
be erected on level and purified ground, on the edge of the 
water in which he is to be immersed.”* 

14. He [the chief judge] should first worship three ar¬ 
rows and a bow made of bamboo, with suspicious offerings, 
white flowers, &c., as Pilamaha has declared :—“ He [the 
chief judge] having first worshipped the arrows and the bow 
made of bamboo, with suspicious offerings, incense and 
flowers, should afterwards proceed to perform the rite, [that 
is, to administer the ordeal] ,”f 

15. By Ndreda have been declared the dimensions of 
the bow and [distance] of the target. “ Seven hundred 
fingers [in length] is a leroora d’hanu or dreadful bow; six 
hundred is a madhyama or moderate, and five hundred is a 
rnmda or inferior bow; know this to be the rule of the bow.]; 
A skilful archer having made a target one hundred and fifty 
cubits distant, should dischargo three arrows from a moderate 
bow, but not from any other. The archer is blamcable if the 
arrows go beyond or fall short of the target.” |j Or the term 
"seven hundred” may be construed seven fingers more than a 
hundred [as being the measure of] a kroora d'lianu or dreadful 
bow; so the terms six hundred and five hundred [may bo 
construed similarly.] Thus tho measure of a kroora d'lianu or 
dreadful bow would be eleven fingers more than four cubits, of 



, * Divyutalwa 
f Vyuvakdramai/uc'/ia. 

t Dini/atatica, Vivddalanclava, and Vyarafoiramayue'ha, 

|| rUamahz, cited in the Divyalalwa ; but NireUa in tho VmMandzva 
and Vyuinhdramayuc'ha 
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Description of 
tho signal post. 


Bow and arrows 
to bo worshipped. 


Dimensions of 
tho bow, and dis¬ 
tance of the tar. 
got. 
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A rraivs 
be made. 


bow to 


Who should be 
the archer. 


ilie madhgama or moderate Low ten fingers more, and of tbe 
muuda or inferior Low nine fingers more. 

16. The arrows must be made of bamboo, but without 
an iron head, as appears from the text :— u An arrow with¬ 
out an iron point should be made for the purpose of the trial, 
and formed from the branch of a bamhoo without knots, and 
the archer should discharge it with all his might.'”*' 

17. He should appoint as the archer, a person fasting, a 
C slicing a or a Brahmin practised in the art, as appears 
from the text ,f It is declared that a C’shetriga is to be 
the archer, or a Brahmin practised in that art; a mild, 
even-minded person, and one who has fasted shall discharge 
the arrow/’f 

The arrow se- 18. Of the three arrows discharged, the second one should 
sboniu 'b<Tbr* fgbt be taken, conformably to the text :—“ The law has declared 
SiSwT 1 °“ 11 ‘at, of the discharged arrows, the arrow secondly discharged 
is to be taken by a strong person.But it must be taken 
np from the spot on which it alighted, and not from the spot 
from which it glanced off. The (place of the) falling of the 
arrow is to be understood, and (that) of its glancing off is not 
to be attended to. The glancing is the tortuous bounding of 
the arrow from distance to distance.”|| 

Places and time 19- The arrows should not be discharged while the wind 
improper for the y, QWS pj (r K or ou ail uneven spot of ground, as appears from 
tows. the text of Pitamaha. “ A wise man shall not discharge an 

arrow while the wind blows high, nor ou uneven ground, and 


* cited in the Divyalalwa, Virddatandava, and Yyivahdra- 

inayuc’ha, 

f Pitamaha, cited in the Duyulatwa, and FyavuMramayucha. 

% Divyatalida. 

!! Ibid* , 
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places impeded by trees or posts, and covered with grass, 

. shrubs, creepers, mud, or stones.”* 

20. The text before cited ; “ If while the runner is absent, if the parson 
he appears immersed, he should obtain acquittal,demon- sl ,Ti “ 

strates the guilt of him who raises his body above the surface is considered guil- 
[before the arrow is brought back]. But Pitamaha has de- ^ 
clared him guilty who moves from the spot “ Under no 
circumstances should his innocence be admitted, if even a part 
of his person be visible, or if he move to another place from 
that into which he first plunged,]: 


-.1. By the mention, if even a pari of his person he His ears must 
visible,” the parts of his body from his car downwards arc not b ° 
intended, for there is particular meution [of that organ :) 

“ During the time of his being under water, should his head 
only be seou, but not his car and nose, in this case his inuo- 
cence must be admitted.”|| 

22. The following is a recapitulation of the rules for the Recapitulation 
present ordeal. Having fixed the signal post as before de- ° f thn 
scribed in the vicinity' of a piece of water of the description 
mentioned ; having made a target in a.place at the distance 
specified ; having worshipped the bow with the arrows in the 
vicinity of the signal post; having invoked Vanina to enter the 
water, and having worshipped him ; having completed tho 
worship, ending with burnt offerings, of Dharma and the 
other deities ; and having bound tho written charge on the 
head of the person who is about to undergo the onleul the 
chief judge should invoke the water with this formula, 


* Divyatolwa, and Vivddalandava , 
t Vide Supra, § S. 

t Xinda and V.-ihaspati, cited in the Vivyulatwd; but Pitamaha in tha 
Vyacahibamayncha. 

II Divyatatsm ; but Catyfam, cited in tlia Vicddalamhc a and JW t . 
Mramuyuv'ka. 
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“ Thou, 0 water, art the life of all creatures after this the 
person who is about to undergo the ordeal, having invoked 
the water with this formula , “ Preserve me, O Yanina, by 
declaring the truth,” should approach the person standing 
up to his navel in water and leaning on a pillar; and after 
three arrows have been discharged, a swift runner going to 
the spot where the second arrow has alighted, shall take it 
up, and another one having been stationed at the foot of the 
signal post, the chief judge should clap his hands thrice, at 
which instant the running and diving should be simultaneous, 
and then the fetching the arrow. 


Section V. 


Of the Ordeal by Poison. 

1. lie now propounds the rule of the ordeal by poison ■ 

Form to be ob- CX. “ Thou, 0 poison, art the son of Brahma, 
:a j, firm in the virtue of truth. Relieve me from this 

accusation, and by means of thy virtue become as 
nectar to me.”* 


CXI. “ Having recited this formula, [the accused] 
should swallow Saranga or Ifemasailaja poison, and if 
the poison digest, without violent symptoms, it 
indicates his innocence.”f 

lfirat ; on 0 f 2. The accused, having invoked the poison with this 
the kit, formula, (Thou, O poison, &c., § 1,) shall swallow the poison 

produced on the Himalaya mountains, or from the horn of an 
animal; and if he can digest it, without manifesting any 


* Yfynyamkya, cited in the Veeramitrodaga and Divgalatm. 
i Ibid. 
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violent symptoms from the poison, lie is intliat case absolved. 
By violent symptoms of poison is signified an entire change 
of the system from its natural state, as a text declares :—■ 
" The entire change of the system from its natural state is a 
violent symptom of poison/'* 

« 

8. The corporeal system is composed of seven elements, 
as skin, blood, flesh, serum, bone, marrow, and semen ; and 
tire poisonous symptoms are also seven in number, the ap¬ 
pearances of which are distinctly stated in the Vishalanlra :— 
“The first violent symptom of poison is horripilation; the 
second is perspiration and dryness of the month; the third 
and fourth cause the body to change its natural colour and 
trembling; the fifth prostration of strength, faltering of the 
voice, and hiccups; the sixth difficulty of respiration, and 
loss of reason; and the seventh produces the death of the 
patient/'f 

v 

i. The worship of Mahadeoa is in this case incumbent, 
as Ndredd says :—“ Having worshipped Mahesieara with 
incense, complimentary gifts, and mnntras, he should, while 
fasting, administer the poison in the presence of the gods 
and Brahmins.”X 

5. The chief judge who has fasted, having worshipped 
Mahadeca , should place the poison before him ( Maliadeva ) 
and having completed the worship ending with the invoca¬ 
tion of D/iarma. and other deities, and burnt offerings, and 
having placed the written charge on the head of the person 
who is about to undergo the ordeal, he should invoke the 
poison thus c ‘ Thou, 0 poison, wert produced by Brahma, 
for the detection of the evil-minded. Display thy real qua- 


* Veeramilrodaya. 

+ Vecramitrodaya and Divyalatwa. 
+ yhadalaiulqva and Bivt/aMwa, 


Description of 
poisonous avnip- 
toma. 


Slaladcva to bo 
worshipped. 


Invocation to ho 
used by the chief 
judge. 




misr/ff. 
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lity towards sinners, but be as ambrosia' to the innocent. 

Thou, 0 poison, image of death, wert made by Brahma , re¬ 
lieve this man from sin and by means of thy virtue become 
as nectar to him.”* * * § ' 

The poison how 6. Having used this formula, the poison should be admi- 
adminutei ed. n ] s £ ere( q ^tlie accused] in a sitting posture, and facing 

the north, as Ndreda declares :—“ The chief judge, his mind 
being composed, should, while facing either the north or 
east quarter, in the presence of Brahmins, administer the 
poison to [the accused] facing the north.”f 


What are pro- 7. The Batsanabha and the like poisons are fit to be 
r poisons. , , 

administered, as a text of Pilamaha declared “ Sringi or 
Batsanabha or Himaja poison [should be administered].”{ 


And what im. 8. The other sorts, which are not to be used, have also 
been propounded by him :—“ He should reject poisons .which 
are factitious, decayed, and vegetable.”|| Ndreda also says : 
—“ The Bhrishta, Charita, Dhoopila , Misrila, Calcoota, and 
Alamboo poisons, should be carefully avoided.”^ 


Proper time for 9. The time of administering the poison is propounded 
administering it. ^ jj av j n g. weighed the poison, the quantity of it 

above indicated, must be administered at a cool season; but 
one acquainted with the law should not administer it either 
in the afternoon, or in the twilights, or at noon.”*| 

Quantity to be 10. A quantity less than that above stated, should be 
administued, administered at another time, as a text declares:—“Four 


* Pilamaha, cited in the Veeramilrodayo. and Vivddatlmdava, 

+ Yteramiirodaya and Bivyatatvia, 
t Ibid. 

II Ibid. 

§ Ibid. 

U YeeramUrodaya. 



WHIST# 



OF THE ORDEAL BY POISON. 


barleycorns of poison should be administered in the rainy 
season, five in the hot season, seven in the cold season, and 
less than that in the autumn.”* “ Less than that” means 
six (barleycorns). 



lies according to 
the season. 


11. By the mention of the cold season, the dewy season Quantity to be 
is included, owing to their being included in the same com- tJn 

pound term in the Sruti .f The spring is the time for all 
ordeals generally; and therefore, at that time also, seven 
barleycorns of poison mixed with clarified butter should be 
administered; as a text of Ndreda declares :—“ One-eighth 
minus an eighth of a twentieth of a sixth of a pala of the 
poison should be administered, mixed with clarified butter, to 
tlic person wlio is about to undergo tbc ordeal. 


13. One pala is equal to four suvernas ; one-sixth of a pa la Measures by 

is ten mashas and ten barleycorns ; three barleycorns make toScl 
one krishnala j five krishnalas a masha ; one masha is equal to tained> 
fifteen barleycorns; ten mashas are equal to one hundred and 
fifty barleycorns ; these with the addition of [ten barleycorns] 
arc equal to one hundred and sixty barleycorns, which being 
one-sixth of a pala, one-twentieth of it [one-sixth of a pala] 
is eight barleycorns; one-eighth being subtracted from 
which makes one barleycorn less, which is equal to an 
eighth of a twentieth of a sixth of a pala [or seven barley¬ 
corns] .-—This quantity of poison should be administered 
mixed with clarified butter; but the quantity of the clarified 
butter should be thirty times greater than the poison. 


13. Caty&ijMa declares I u the morning and in a cool 
place, the poison being finely ground and mixed with clarified 
butter thirty times the quantity, should be given to all 


Should be mixed 
with clarified but¬ 
ter. 


\ 


* 1 eeramilrodaya and Divyalatwa , 
+ Divyalalwa. 

+ Veeramilrodaya. 
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persons.”* * * § The meaning is, that tLe poison should bo mixed 
with thirty times as much clarified butter. 


Caro should bo 
taken against the 
ft Imission of sor¬ 
cery and an tidotes. 


14. The person about to undergo the ordeal must bo 
guarded from sorcerers and such like persons. “ The king 
should station his own people to guard the person who has 
undergone the ordeal, from the acts of sorcerers and the 
like, for the space of either three or five days and nights ; and 
should examine whether he keeps any medicine, formula, 
drugs, or gem, which may serve as antidotes to the poison, 
concealed about his person.”f These are texts of Pilamaha. 


Requisite quali- 15. The poison must also be tried Poisons such as 
t,_b ot the poison. p rQ( j uce( j f rom the horns of animals or from the Hima¬ 
laya mountains, of superior quality, having smell, colour, and 
moisture of a known quality, and not removable by cliarms.”J 


Time allowed for 16. After taking the poison a period of time should be 
tlfiefc 01801110 tak ° observed, during which a man’s hands may be clapped to¬ 
gether five hundred times, after which, a remedy must be 
applied, as Nurecla declares :—“ If he (the patient) during 
the time equal to the clapping of hands five hundred times, 
undergo no change of appearance, he is then absolved, and 
remedies must be applied.” || 


Period extended 
according to one 
authority. 


17. Pilamaha extends the period to the end of the day, 
but this applies to a case where only a small quantity of 
poison is administered. “ After taking the poison, if be bo 
well, free from fainting and vomiting, and unchanged in 
appearance, then at the end of the day, bis innocence must 
be admitted.”§ 


* Veeramitrodaya and Dioyalatwa. 

+ Ibid. 

+ Ndrecta, cited in the Veeramitrodaya and Dirt/afalaa. 
|! Veeramitrodaya and Dioyatatwa. 

§ Veeramitrodaya. 
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18. Here, the chief judge, having fasted ; having wor¬ 
shipped Mahadeva ; having placed the poison in his pre¬ 
sence ; having adored Dharma, and other deities; having 
placed the written charge on the head of the person who is 
about to undergo the ordeal, and invoked the poison, shall 
administer it to him facing the south; and the person who 
is about to undergo the ordeal, having invoked the poison, 
must take it. This is the order.—The above is the law of 
the ordeal by poison. 


Section VI. 

Of the Ordeal ly Sacred Libation. 

1. He next propounds the ordeal by sacred libation 

CXII. “Having adored the wrathful gods, he 
should take the water in which they have been 
bathed, and having invoked it, he should cause to 
drink three handfuls of the same water.”* 

2. “ Having adored having worshipped with perfumes, 
flowers, and the like; " the wrathful gods,” Doorga, AJ'.tya, 
and other deities: having washed them, the water in which 
they have been bathed should be collected. After bringing 
[the water], the chief* judge should thus address it, “ Thou, 
O water, art the life of all mortals ;”f and should cause the 
person who is about to undergo the ordeal, to drink three 
handfuls of it; he having placed the water in another vessel, 
and invoking it thus, “ 0 Varum, by means of thy truth, 
preserve me,”J 


* Ydjnyamhga, cited in the Smritichandrici and Yurarnitrodaya; but 
Vishnu iu the Vivddatandava, 

+ Vide Supra. 

X Ibid. 

C 0 



Recapitulation. 


Form to be ob¬ 
served iu this or¬ 
deal. 


Explanation of 

the text. 
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Ceremonies pre¬ 
scribed for other 
ordeals, to bo ob¬ 
served in this. 


The worship of 
particular deities, 
prescribed for cer¬ 
tain Individuals. 


Cases in which 
and persons by 
whom, this or¬ 
deal should be 
used. 


Persons to whom 
this ordeal should 
not be administer¬ 
ed, 
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3. Tliis is to be clone after the ceremonies prescribed for 
all ordeals, such as the invocation of Marina, and other 
deities, worship, and burnt offerings, and the placing of the 
written charge on the head with the prescribed formula . 

4. Here, by Pitamaha and others, have been propounded 
the rules relative to the deities proper for bathing, the lit 
occasions, and the persons who are competent to perform the 
rites :—“ He should cause him to drink the water of that 
deity to whom he may be particularly devoted, and in ease 
the individual worships all the deities equally, he must drink 
the water in which Suri/a or the sun has been bathed. 
Thieves and persons who live by the profession of arms should 
be made to drink the water in which Boorga has been bathed, 
but in no case should a Brahmin be made to drink [the water] 
in which B’hascara or the sun has been bathed. The spear 
of Doorga and the disc ( Marulala ) of Adilya or the sun must 
be washed ; so the weapons of the other deities.”*—This is 
the rule with respect to the deities. 


5. “ The sacred libation must always be given in a case 
of confidence, mid iu eases of suspicion in general, and also 
for the purpose of reconciliation in order to produce mental 
satisfaction. The sacred libation is ordained to be used in 
the morning, by a person fasting, having bathed, clothed in 
moist garments, by a religious person, and one not addicted 
to evil practices”! 11 A religious person” signifies, one who 
believes in the existence of the Supreme Being. 

6. “No wise man should administer the sacred libation 
to a drunkard,, or a fornicator, to one addicted to evil 
practices, to a fraudulent person, and one professing atheism. 
He should avoid giving the sacred libation to a heinous 


# SmrilichandncA, Vivddatandava, Vcerami'./odaya and Divyatalwa. 
t Cited by BaHanMutla. 
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offender, to one irreligious, ungrateful, to one impotent, 
low-born, or atheistical, to one of whom the customary sacra¬ 
ments have been omitted, and who has not received inves¬ 
titure with the sacred thread, and to slaves.”* 


*2? 


7. “A heinous offender,” [one who has committed] a Explanation of 
crime of the first degree; « irreligious ," destitute of the 

religion of his class or order, and a heretic; “ low-born,” 
bora in the reverse order of the tribes; “ slaves” includes 
fishermen or the like.—This is the rule relative to persons 
incompetent. 

8. And it must be understood by the text of AYcrcda, Duty of th» 
that [the chief judge], having made a circle with cow-dung, cUuf judge - 
and placed the person who is about to undergo the ordeal, 

facing the east, within that circle, should administer to him 
the sacred libation. His text is to the following effect 
“Having brought the accused, he shouldfclacehim inside 
the circle, and administer to him three handfuls of water, 
facing the east.”f 

9. But [should it be objected], that admitting the esta¬ 
blishment of guilt and innocence at the completion of the 
other ordeals, beginning with the balance and ending with 
the poison, such effect cannot result from the ordeal by sa¬ 
cred libation ; it is replied r— 

CXIII. “He is-doubtless innocent to whom no 
terrible calamity, proceeding from the act of God or 
the king, happens within fourteen days.”! 

da. lie to whom, prior to the expiration ol fourteen days, The iimoqpnee 

no calamity or terrible distress proceeding from the king or tfuo &£ 


* Nareda, cited in the Divyatahea. 

|- Ndreda, cited in the Vivddatanduva and Din,(datum. 
? Ydjnyavxilvya, cited in the Vivii&tlandava, 
c c 2 








mity befall him 
within fourteen 
days. 


Calamity hap- 
pc-iiing after that 
period ia no evi- 
tl .nee of guilt. 


Tn trifling cases 
the period allow¬ 
ed is less. 


And varies as 
the charge is moro 
or less trifling. 
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the act of God, that is, having superhuman origin, happens 
or befalls, and he to whom only a slight distress occurs, 
should be considered as innocent; for cases of slight distress 
are incident to all mortals. 

10. Guilt is not imputable if the calamity occur after the 
prescribed period, as Ndreda says :—“ One to whom any 
great deterioration happens at the end of two weeks, the 
wise should not consider as convicted; owing to the expira¬ 
tion of the prescribed period.”* 

11. The text “ within fourteen days,” applies to weigh¬ 
ty charges, as has been specifically declared in the text;— 

“ These must be administered in cases of weighty charges.”! 
Other periods are propounded by Pilamaha in trifling eases: 

—“ In a trifling case, the sacred libation is to be administer¬ 
ed.” The periods are theseOf whomsoever any deteri¬ 
oration appears, during either three or seven nights, or 
twelve days or two weeks, he must be held to be a crimi¬ 
nal.^ 

12. The subject matter which does not constitute a heavy 
charge, may he divided into three kinds, and the rule regard¬ 
ing the three periods, [namely, three nights, seven nights, 
and twelve days,] may be applied to each kind of case seve¬ 
rally : —Thus (has been declared) the law of the ordeal by 
sacred libation. 


# Vivddatandava, Yeeramitrodaya and Divyatutwa » 
f Divyatatwa. 

t Smritichindricd, Vivddatandava and Veeramitrodaya; but Ydjnywalcya, 
cited in the Bivyatatm. 
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SECT. VII. 


OF THE ORDEAL BY GRAINS OF RICE. 


Section VII. 

Of the Ordeal hj Grains of Rice. 


1. Jogeswara lias propounded the five great ordeals, from 
tbe balance to tbe sacred libation inclusive, as indicated; but 
other ordeals in trilling charges have been declared in other 
Smritis; Pitamaha has declared:—“I will propound the 
mode of using the ordeal by husked rice as ordained. In 
the case of theft the [ordeal of] husked rice is to be admi¬ 
nistered, and not in other cases; this is certain. 2. He 
should cause white rice to be used, and of the S/ialee* 
description, but not of any other kind. A purified person 
having mixed the same with water, in which [an image 
of the sun] has been bathed, in an earthen vessel exposed 
to the rays of the sun, should leave it, on the same spot 
all the night. He [the chief judge] must cause the person, 
standing with his face to the cast, having fasted and bathed, 
and taken the written charge on his head, to chew the 
rice and to spit it out on a leaf. The leaf must be of the 
fig-tree,t and not of any other; but if none be procurable, 
of the Bhoorjapatra.% 3. If the chewed rice be tinged 
with blood, and the jaws and palate [of the accused] become 
dry, and his body tremble, consider him guilty.”|| Let the 
chief judge, having caused the person who has taken the 
written charge on his head, to chew the rice and to spit it 
out. Having caused *to chew \blmMshyitw(i\ is the active 
participle formed by the causal affix nichi. In this instance, 


* Shalce .—Rice in general, but especially in two classes, one like white rice 
growing in deep water, and the other a red sort requiring only a moist soil.— 
Wilson's Diet. 

t Pippala, Ficus reiigiosa. 

+ The Bhnj or Bhojpv.tr, a tree growing in the snowy mountains, ;>,nd called 
by travellers a kind of birch.—Wilson's Diet. 

II SmrUichwdrkii, Vii'diMundavo, VmmnlmUya uud Divjatalwa, 


Should bo ad- 
ministered in eases 
of theft. 


Ceremonies to 
be observed on the 
occasion. 


Proof of guilt. 
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CHAP. X. 


All the cere- the invocation of Dharma and tlie ceremonies are to be ob- 
fo^other^ml'eais served, in the manner already’ prescribed; such being the 
to be observed in g enera i ru j e applicable to all ordeals. 


Section VIII. 

Of the Ordeal by Ilot Metal. 


Form to be ob¬ 
served in this or¬ 
deal. 


Proof of inno¬ 
cence. 


], The ordeal by hot metal has been propounded by 
Piiamaha. “A round cup of either gold, silver, copper, 
or earth, is to be made, sixteen fingers [iu circumference] 
and four in depth.”* The term "round cup” {mandala) 
here means a circular pan. “ It is to be filled up with 
twenty palas of clarified butter and oil; and one masha 
of gold is to be thrown in when it is heated sufficiently; 
and he [the accused] should take out the gold by the 
thumb and forefinger joined. He whose hand trembles 
not, and does not become blistered, and whose fingers sus¬ 
tain no detriment, becomes absolved by means of his vir- 
tue”t 


Explanation. 2. In the text, the term " should take out” means, should 
lift out of the vessel only, and it is not necessary to be thrown 
over the side. 

Another mode 3. Another mode is “ Having put clarified butter, ffiade 
coming thu, 0 p C0W ' B m jll Cj into a vessel formed either of gold, silver, 
copper, iron, or earth, a purified person should heat it in 
the fire. A piece of metal, either gold, silver, copper, or 
iron, properly cleaned and washed once with it, is to be 
thrown in it [the clarified butter], boiling with effervescence, 
and not admitting the touch of the nail. It [the clarified 


* The text is read otherwise by the authors of the Smritichandricu, Viedda* 
tandava, Veeramitrodaija, and Diryataiwa. 

t Ibid, 
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SECT. IX. OF TI1E ORDEAL BY DHARMA& ADHARMA. 


Rutter] should be examined by throwing' into it the leaf 
of the Area * tree, being purified as for sacrifice, and having a 
hissing sound ; afterwards he should once consecrate it with 
this Muntra or formula :— 1 Thou, 0 clarified butter, art most 
pure for sacrificial observances. Thou, 0 fire, certainly burli¬ 
est sinners, and waxest cold in favour of the innocent. 5 . He 
should cause him [the accused], having come fasting, bathed, 
and with moist clothes, to take out the metal, which was left 
in the clarified butter. The examiners should inspect his 
fore-finger ; and if there be no blisters on it, he is iunocent, 
but if otherwise, guilty. 55 f 

4. Here also the rule regarding the invocation of Dharma, 
and the like ceremonies, must he attended to. The above 
incantation to the clarified butter is to be used by the chief 
judge. 

5. “ Thou, O purifying fire, dwellest in the interior of all 
creatures. 55 ]: This formula is to be used by the person about 
to undergo the ordeal. 

6. From the text “ should inspect the fore-finger 55 it 
follows, that it is that finger by which the metal should be 
taken out.—Thus has been succinctly propounded, the ordeal 
by hot metal. 


Section IX. 

• Of the Ordeal by Dharma and Adharma. 

1. By Piiamaha has’ been declared the rule regarding the 
ordeal named Dharma and Adharma :||— " I will now clearly 
propound the trial by Dharma and Adharma , [which is in- 


* Area is commonly called Acancla : Gulolrapis giganlia. 
t SmrUichandried, VeeramHrodaya, and Diryatutwa. 
f Vide Supra. 

|[ These terms may he translated the genius of justice and of injustice. 
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tended for] murderers, civil suitors, and persons subject to 
the performance of penance.”* * * § 

Explanation of 2. " Murderers’’ in cases involving life ; “ civil suitors f 

in cases involving property ; “ persons subject to the perfor¬ 
mance of penance in cases involving moral sin. 

Form to be ob- 3- “ An image of Dharma is to be made with silver, and 

deal^ * n thiS ° r ” ano ^ lcr °i' Adharma with lead or iron.”f The meaning is, 
that this image may be made either of lead or iron. 

Another mode 4. He declares another mode :—“ Or he may draw white 
ordeaJ f ° rminS * mS an ^ black figures of Dharma and Adharma, either on a leaf 
of the Bhoj tree, or on canvas, cloth, &c. He should sprinkle 
the panchagavya\ on them, and should make offerings of 
perfumes and garlands. Dharma will hold a white flower in 
his hand, and Adharma a black one. Having made two 
pictures as above described, he should enclose them in two 
round balls. Two balls equal in size are to be made either 
with cow-dung or earth, and placed unobserved in a fresh 
earthen vessel. Having placed the vessel on a spot cleaned 
and rubbed with cow-dung, and in the presence of the gods 
and Brahmins ; he should invoke the gods and regents of tho 
world in the manner above prescribed.”|| 

Formula to be &• He should draw out the written charge after the in- 

recited by the ac- vocation of Dharma .- then the accused should recite this 
cubed, 

formula: —“ If I am free from guilt, may Dharma come into 
my hand; if I am guilty, then by means of its virtue, may 
sin§ come into my kand.”^[ 


* Smritichandrkd, Vecramilrodaya, and Divyataiwa. 

f Pttamaha, cited in the Smrilichandrkd, Veeramitrodaya and Divyataiwa. 
X This is used for purification, and made with sugar, clarified butter, honey, 
cow-dung, and cow-urine. 

H Pitamalia, cited in the Smritichaniricd, Vwo.mitrodaya, and Divyataiwa. 

§ Sin here means the image of A dharma. 

IT Pitamaha, cited in the Smrilichandrict>, T'eeramilrodaya, and Divyalu/rca. 
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SECT. X. 


OF OTHER TESTS. 


C. “ The accused without delay shall then take out one 
of the images; he is acquitted if he bring out the imago of 
Dharma : but condemned if he draw forth that of Adharma.”* 
•—Thus has been succinctly declared the trial by Dharma and 
Adharma. 


Section X. 

Of oilier Tests. 

1. Moreover, other tests with reference to the importance 
and lightness of the subject matter, as well as to the distinc¬ 
tion of the tribes, have been declared by Menu and others. 
Those are :—•“ The oath should be taken, by truth in the case 
of one Nislca: by touching the feet [of a superior] in that of 
two Niskas, and by [the forfeiture of the fruit of] virtuous 
acts in the case of three, and by the sacred libation in cases 
exceeding that amount.”! “ Let the judge cause a priest to 
swear by his veracity ; a soldier, by his horse or elephant, 
and his weapons ; a merchant by his kino, grain,' and gold ; a 
mechanic or servile man, by imprecating on his own head, if he 
speak falsely, all possible crimes.”! 

2. The mode of ascertaining innocence is propounded by 
Mam :—“ One who meets with no speedy misfortune, must 
be held veracious in his testimony on oatli.”|| The calamity 
is thus described. “ Of whom no dreadful calamity befalls 
from God or the king.”§ 

3. The extent of the period [allowed for the appearance 
of the calamity], varies from the first night of the third, from 


# Pitarnaha, cited in tlie Smrilichandricd, Vceramilrodaya, and DivyaUtwa, 
t Vivudalandava. 

+ Menu, 8, § 113, cited intlie Vivddatandava, Yceramitrodaya, DivyaUdm. 
ii Vivudutaiidava, Yceramitrodaya , Men it, 8, § 115. 

§ Vide Supra, 
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the third night to the fifth, and so forth, and should he fixed 
with reference to the serious or trifling nature of the charge. 

4. The result, whether successful or otherwise, of these 
ordeals, being determined, a distinction as to the punishment 
is shown by Cati/ai/ana : —“ He should cause to be paid [by 
the losing] to the successful party half of an hundred, and tho 
condemned is subject to a penalty.”"' 

5. The penalty is thus propounded :—“ The penalty in 
the ordeal by poison, water, fire, balance, sacred libation, rice, 
hot metal, should be awarded consecutively; thus one thou¬ 
sand, six hundred, five hundred, four, three, two, and one 
hundred, and in inferior ordeals he should attach an inferior 
[penalty. j”f 

G. This peculiar penalty for cases of ordeal is to be super- 
added to the penalty before denounced by the text, (“ In the 
case of a denial, when the claimant proves his allegation, the 
defendant being cast, is to pay the amount, and an equal fine 
to the king.”) J 


* Vivddatandava. 

•(• Catydyuna, cited in the Vivddalandava, 
$ Vide Supra, Chap. ii. Sect. 3 ; § 1. 
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THE LAW OF INHERITANCE, 


PROM THE 

iitXcshara. 

CHAPTER I. 

\ _ 


Section I. 

Definition of Inheritance ; and of Partition.—Disquisi¬ 
tion on Property. 

1. Evidence, human and divine, has been thus explained 
with [its various] distinctions; the partition of heritage is 
now propounded by the image of holiness. 


ANNOTATIONS. 

1, Evidence, hr,nan and divine.] Intending to expound with groat care 
the chapter on inheritance, the author shows by this verso the connexion of 
the first and second volumes of the book.— SuhOiThini. 

no image of holiness.] Ydjnyawahya, heaving the title of contemplative 

saint ( } Ogisivcw(t,J and hero termed the image of holiness ( YCgaihurd.) __ 

Edlamb/iatla, 
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2. Here the term heritage (daya) signifies that wealth, 
which becomes the property of another, solely[by reason of 
relation to the owner. 

3. It is of two sorts: unobstructed (aprutiband 7tfi : ) or 
liable to obstruction {sapratiland’ha.) The wealth of the 
father or of the paternal grandfather, becomes the property 
of his sons or of his grandsons, in right of their being his sous 
or grandsons': and that is an inheritance not liable to ob¬ 
struction. But property devolves on parents' (or uncles,) bro¬ 
thers and the rest, upon the demise of the owner, if there be 
no male issue : and thus the actual existence of a son and the 
survival of the owner are impediments to the succession; and, 
on their ceasing, the property devolves [on the successor] in 
right of his being uncle or brother. This is an inheritance 
subject to obstruction. The same holds good in respect of 
their sons and other [descendants,] 


ANNOTATIONS. 

2. Solely hj reason of relation.] “Solely” excludes any other cause, such 
os purchase or the like. “ Relation,” or the relative condition of patent and 
offspring and so forth, must bo understood of that other person, a son or kina- 
man, with reference to the owner of the wealth.— Bdlam-bhatlo c. 

The meaning is this. Wealth, which becomes the property of another, (as 
a son or other person bearing relation,) in right of the relation of offspring 
and parent or the like, which he bears to his father or other relative who is 
owner of that wealth, is signified by the term heritage.— SMdthini. 

3. In right of their being his sons or grandsons .] A son and a grandson 
have property in the wealth of a father aud of a paternal grandfather, without 
supposition of any other cause but themselves. Theirs consequently is in¬ 
heritance not subject to obstruction.— SMd'luni. 

Properly devolves on parents <fc.] ViswvsicaraMatia reads “parents, 
brothers and the rest” (ptirl-bhrdtrddindm) and expounds it ‘both 
parents, as well as brothers and so forth.’ Bdlambhatla writes and 
interprets ‘an uncle and a brother or the like,’ (pitHvya-bhnUrudindm;) tut 
notices the other reading. Roth are countenanced by different copies of the 
text. 
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DEFINITION OF INHERITANCE, &c. 

Partition (tibftdga) is the adjustment of divers rights ^ 4. Partition de- 
regardiug the whole, by distributing them on particular por¬ 
tions of the aggregate. 


5. Entertaining the same opinion, Nareda says, “ Where 5. Kurcda des- 
a division of the paternal estate is instituted by sons, that actions!* 1 ' 3 ° f 
becomes a topic of litigation called by the wise partition of 
heritage. 5 ’* “ Paternal 55 here implies any relation, which is a 
cause of property. “ By sons 55 indicates propinquity in general. 


ANNOTATIONS. 

The same holds good ’hi respect of their sons etc.] Hero the sons or other 
descendants of the son and grandson are intended. The meaning is this : if 
relatives of the owner be forthcoming, the succession of one, whose relation to 
the owner was immediate, is inheritance not liable to obstruction : but the 
succession of one, whose relation to the owner was mediate or remote, is in. 
hcritance subject to obstruction, if immediate relatives exist.— Subod’hini. 

In respect of their sons <fco.] Meaning sous and other descendants of sons 
and grandsons, as well as of uncle3 and the rest. If relatives of the owner be 
forthcoming, the succession of one, whoso relation was immediate, comes under 
the first sort ; or mediate, under the second.— HUam bhalia. 

4. Partition is the adjustment of divers rights.'] The adjustment, or special 
allotment severally, of two or more rights, vested in sous or others, relative to 
the whole undivided estate, by referring or applying those rights to parcels or 
particular portions of the aggregate, is what the word ‘ partition' signifies.— 
Sutvd’hini and Bdlam-bhdlla. 

5. “ When a division of the paternal estate," <C'c.] Considerable variations 
occur in this text as cited by different authors. It is hero road paitrasya ; 
and Bdlam bhalta states the etymology of pailra signifying ‘ of or belonging 
to a father.’ Ho censures the reading iu the Qalpalaru, pitryasya, as un¬ 
grammatical. It is read in the Hladana-ratna pitrddih ‘ of a father &c.’ 
Other variations occur upon other terms of the text: which is here rend 
tnnayaih for putraih ; calpyaU for praealpyate ; and t yavahara-padam for tad - 
vto&dctpadam. The last is noticed by the commentator JBdlambhatta. A 
disagreement also occurs respecting the pronoun yutra, for which some sub¬ 
stitute yas tu, and others yat hi.— See Jimita-vdhOna, C. 1. § 2. 

Paternal here implies dec ] The meaning, here expressed, is that the word 


* Ndreda, 13, 1, 
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I 


G. The poiats to he explained under this [head of inhe¬ 
ritance,*] are, at what time, how, and by whom, a partition 
is to be made, of what. The time, the manner, and the per¬ 
sons, when, in which, and by whom, it may bo made, will be 
explained in the course of interpreting stanzas on those sub¬ 
jects respectively. What that is, of which a partition takes 
place, is here considered. 


7. Does it arise 
from partition, or 
pro-exist ? ami is it 
inferred from spiri¬ 
tual or temporal 
proof f 


7. Does property arise from partition ? or does partition 
of pre-existent property take place ? Under this [head of 
discussion,t] proprietary right is itself necessarily explained : 
[and the question is] Whether property bo deduced from the 
sacred institutes alone, or from other [and temporal] proof. 


ANNOTATIONS. 

ft paternal,” as it stands in Ndreda’s text, intends what has been termed [by 
the author, in his definition of heritage,] * relation to the owner, a reason of 
property.’— SuiOcPhini, 

It intends any relation to the owner, as before mentioned, which becomes a 
cause of property : and it consequently includes the paternal grandfather and 
other [predecessors.] The author accordingly observes, ‘ that “ by sons” in¬ 
dicates propinquity in general;’ meaning any immediate relative.- mam- 
Malta. 

7. Docs property arise from partition.] Here the enquiry is twofold : for 
the substance, which is to be divided, is the subject of disquisition ; and the 
doubt is, whether partition be of property, or of what is not property. For 
the sake of this, another question is considered : Is partition the cause of pro¬ 
perty, or not 1 If it be not the cause of property, but birth alone be so ; then, 
since property is by birth, it follows that partition is of property. This is ono 
disquisition, which the author proposes by the question “ does property arise 
from partition &c.” Another inquiry relates to the subject of property. 'I he 
author introduces it, saying “ proprietary right is explained.’ Here the right 
of property is tho subject of discussion : and the doubt is whether it result 
from the holy institutes only, or be demonstrable by older and temporal proof. 
That question tho author proposes.— SnMd'hini. 

The substance, which is to be divided, is the subject of the first disquisition. 
Here the question is, whether partition of what is not property, be the cause 


# Mlambhatta. 


f Bdl.'Malta. 
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CT. T. 


DEFINITION OF INHERITANCE, See. 



8. [It is alleged, that] the inferring of property from the s Property sup- 
sacred code alouc is riglit, on account of the text of Gautama ; [“^ 1 ' t0 b ° qin ' 
“ An owner is by inheritance, purchase, partition, seizure,* 
or finding,! Acceptance is for a Brahmana an additional 
mode ; conquest for a Gshatriya ; gain for a Taisya or Sudra.”% 

For, if property were deducible from other proof, this text 
would not he pertinent. So the precept, (“ A Brahmana, 
who seeks to obtain any thing, even by sacrificing or by in¬ 
structing, from the hand of a man, who had taken wliat was 
not given to him, is considered precisely as a thief ;”||) which 
directs the punishment of such as obtain valuables, by officiat- 


ANNOTATIONS. 

of proprietary right : and thus right, arising from partition, would not bo an¬ 
tecedent to it, since partition, which becomes the cause of that right, had not 
yet taken place. Or is partition not the reason of property, but birth alone ? 
and thus, since proprietary right thence arose, partition would be of property. 
This is one disquisition, which the author proposes : “ Does property arise &<*.” 
lie introduces a second question, which serves towards the solution of the first. 
— Bdlam-bhatta. 

8. It is alleged, that the inferring of property from the sacred code alone is 
right.] The author here states the opponent's argument.— SubOd'hini. 

On account of the text of Gautama.] If property were deducible from other, 
that is from temporal, proof, this passage of Gautama’s institutes would not bo 
pertinent, since it would be useless if it were a mere repetition of what was 
otherwise known.— Bdlam-bhatta. 

For it would belong etc.] The thing would belong to the taker; since that 
relation would bo alone the subject of perception.— Bdlam-bhatta. 

Therefore property is a result of holy institutes exclusively.] If property 
be worldly, it would follow, that,' when the goods of one man have been seized 
by another, should the person, who has been despoiled, affirm concerning thorn, 
“my property has been taken away by this man,” a doubt would not, upon 
hearing that, arise in the minds of the judges, whether it be the property of 
one, or of the other. As no doubt exists regarding the sp. cios, whether gold 
or something elso, when gold, silver, or any other worldly object, is inspected ; 


* Apprehonsio, vel occupatio. 

? Gaulo.ma, 10, 30.—42. Vide infra. § 13. 

E E 


t Invontio. 

II Menu. 8. 810. 
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ing at religious rites, or by other similar means, from a 
wrong-doer who has taken what was not given to him, would 
he irrelevant if property were temporal. Moreover, were 
property a worldly matter, one could not say lf My property 
has been wrongfully taken by him;” for it would belong to 
the taker. Or, [if it be objected that] the property of an¬ 
other was seized by this man, and it therefore does not be¬ 
come the property of the usurper; [the answer is,] then no 
doubt could exist, whether it appertain to one or to the other, 
any more than in regard to the species, whether gold, silver, 
or the like. Therefore property is a result of holy institutes 
exclusively. 

0. Cut it is tern* 9. To this the answer is, property is temporal only, for 

rora1, it effects transactions relative to worldly purposes, just as 

rice or similar substances do: but the consecrated fire and 



ANNOTATIONS. 

80 none would exist in regard to property, for [according to the supposition] it 
is a worldly matter. But doubt does arise. Therefore it cannot be affirmed, 
that the usurper has no property. Or [the meaning may be this] theopponeut, 
who contends that it is not the property of the captor, becauso that, which has 
been seized by him, is another's property, must be asked, Is there or is Ihero 
not, proof, that property is not vested in the captor ? [The opponent] ira- 
peaches the first part of the alternative: " then no doubt could exist &c.” 
The notion is this ; As no doubt arises concerning the species, when there is 
demonstration that it is gold or silver ; so likewise, in the proposed case, no 
doubt could arise. Nor is the second part of the alternative admissible : for, if 
no evidence arise, it could not be affirmed, that the captor has not pioptil>. 
Omitting, however, this part of the reasoning, the author closes the adversary s 
argument, concluding that property is deduced solely from the sacred code.— 
i■iubud'hini and BiMam-bhaUa. 

0. Property is temporal only.] The author proves his proposition, that 
property is secular, by logical deduction. Property is worldly for it effects 
transactions relative to worldly purposes. Whatever does effect temporal 
ends, is temporal: as rice and other similar substances. Such too is property. 
Therefore, it is temporal. But whatever is not worldly, promotes not secular 
purposes : ae a consecrated fixe and other spiritual matters ,—bulOd him . 
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the like, deducible from the sacred institutes, do not give 
effect to actions relative to secular purposes. [It is asked] 
docs not a consecrated fire effect the boiling of food , and so, 
of the rest ? [The answer is] No ; for it is not as such, that 
the consecrated flame operates the boiling of food ; but as a 
fire perceptible to the senses : and so, in other cases. But, 
here, it is not through its visible form, either gold or the like, 
that the purchase of a thing is effected, but through property 
only. That, which is not a person’s property in a thing, 
docs not give effect to his transfer of it by sale or the like. 
Besides, the use of property is seen also among inhabitants of 
barbarous countries, who are unacquainted with the practice 
directed in the sacred code : for purchase, sale, and similar 
transactions are remarked among them. 



10. Moreover, such as are conversant with the science of , 10 - Tll!s <lo( '-' 
reasoning, deem regulated means of acquisition a matter of by 


ANNOTATIONS. 

For it is not as such that the consecrated flame tt-cj A hallowed fire 
lias two characters : the spiritual one of consecration ; anil the worldly ono of 
combustion. It effects the boiling of food in its worldly capacity as fire ; 
not in its spiritual one as consecrated. For, if it did so in its last men¬ 
tioned capacity, a secular fire, wanting the spiritual character of consecra¬ 
tion, would not effect the boiling of food. Therefore the objection does not 
hold. Then, in the proposed case, gold or other valuable would effect tho 
secular purpose of sale and purchase, in its character of gold or the like, not 
in that of property. The author replies to that objection : “ It is not 

through its visible form &c.” Besides, the use of property is observable among 
barbarians, to whom the practice enjoined by the sacred institutes is unknown : 
and, sinco that cannot be otherwise accounted for, there is evidence of pro¬ 
perty being secular.— Suhhd'hini. 

10. The lipsa sutra.] The sdtra, or aphorism, here quoted, is on the 
desire of acquisition (lipsa.) and is the second topic (ad'hicarana) in tho 
first section (piida) of the fourth book (ad'hydya) of aphorisms by Jaimini, 
entitled Mimdm l .— Sulod'hiui aud Bdlam-bhatta. 

Li the third clause of the lipsd sfitra.] In the first olause (varnica), the 
distinction between religions and personal purposes is examined. In tho 

11 E a 21-0-47 
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Statement of 
the • opponent’s 
opinion. 


popular recognition. In the third clause of the Lipsd sutra * 
the venerable author has stated the adverse opinion, after 
[obviating] an objection to it, that, 1 if restrictions, relative 
1 to the acquisition of goods, regard the religious ceremony, 
‘ there could be no property, since proprietary right is not 
‘temporal;’ [by showing, that] ‘ the efficacy of acceptance 


ANNOTATION'S. 

second, the inquiry is whether the milking of kino and similar preparatives be 
relative to the person or to the act of religion. In the third, the question 
examined is whether restrictions, noticed in primeval revelation, as to the 
means of acquisition, (such as these, ' let a Brdhmana acquire wealth by 
acceptance or the like, a Cshatriya by victory and so forth, and a Vaitya 
by agriculture &c.') must be taken as relative to the person or to the religious 
ceremony [performed by him.]— SulOd’hini and Bdlani-lho.Ua. 

The position of the adversary is, that, injunctions regarding the means of 
acquisition concern the religious ceremony, through the medium of the goods 
used by the agent; for, unless that be admitted, the precept would bo 
nugatory, because there would be no one whom it affected.— Subud'hini. 

The meaning is this : As in the ease of an acquisition of goods under a 
precept relative to sacrifice, such as this “purchase the moon plant,’’t the 
injunction regarding the acquisition of goods concerns the religious ceremony; 
so does the injunction respecting acceptance and other means of acquisition.— 
BulamlhaUa. 

The author states an objection to this position of the adversary. Tho 
objection is this: the question, considered in the third clause of the Lipsd- 
sdlra, is whether injunctions regarding acquisition of goods concern tho 
religious ceremony or the person. The opponent's position is, that they con¬ 
cern tho ceremony. That is not congruous. For, if the injunctions, regarding 
acquisition of goods, concern tho religious ceremony, no property would arise ; 
since property, being spiritual, would have no worldly cause t<» produce it ; and 
no other means are shown in scripture ; and the injunctions regarding 
acquisition, being relative to tho ceremony, aro not relative to any thing 
else : thus, for want of property, the religious rites would not be complete 
with that which was not property ; and consequently the position, that in_ 
junctions, regarding acquisition of goods, concern tho act of religion, is 
incongruous.— SvMd'hini. 


* jllinidntd, 4 . 1 . 2 . 3 . 
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‘ and oilier modes of acquisition in constituting proprietary 
‘ right, is matter of popular recognition.’ Does it not follow, 
‘ if the mode of acquiring the goods concern the religious 
‘ ceremony, there is no right of property, and consequently 
‘ no celebration of a sacriticc ?’ [ Answer] * It is a blunder 

‘ of any one who affirms, that acquisition does not produce a 
‘ proprietary right; since this is a contradiction in terms.’ 
Accordingly, the author, having again acknowledged property 
to ho a popular notion, when he states the demonstrated 
doctrine, proceeds to explain the purpose of the disquisition 
in this manner, ‘ Therefore a breach of the restric- 


Objec tion. 


Answer. 


The right doc¬ 
trine assorted. 


ANNOTATIONS. 

Ho revives the position by answering that objection ; and the notion is this : 
the injunctions, regarding acceptance and the like, accomplish property ; and 
they will become relative to the religious ceremony through the medium of 
goods adapted to the performance of the ceremony : as the husking of grain, 
which effects the removal of the chaff, concerns the religious ceremony 
through tho medium of clean rice which is adapted to the ceremony. But 
the wise consider property as a worldly matter [resultiug from birth,] liko the 
relation of a son to his father. Consequently there is no failure in the com. 
pletion of religious rites [as supposed iu the objection.] 

Admitting, that, because injunctions regarding acquisition concern the re¬ 
ligious ceremony, the acquisition likewise must relate to the ceremony • doi> 3 
it nut follow, since it relates hot to any thing else, that there is no such thing 
as property? and would not a failure of tho religious ceremony ensue 1 
[Wherefore the adversary's position is erroneous.] The author slates the 
objection and confutes it with derision. ‘ Someone has blundered, affirming 
that acquisition does not produca.property, for it is a contradiction in i 
Such is the construction of the sentence : and rlie meaning is this : Acquisi¬ 
tion, which is an accident of the acquirer, is a relation between two objects 
[tho owner and Ids own] like that of mother and son. Consequently there 
bo no acquisition without a thing to be acquired j and it is a contradiction 

in terms to say • acquisition does not produce a proprietary right,’as it is to 

affirm * my mother is a barren wd*an.’-S«66fffc»i aud Bilamlhatfa, 

Tho demonstrated conclusion is, that, since valuables, being intended for 
every purpose, must bo relative to the person, restriction, regarding the ac- 
quisitipu of them, must concern the person also BHam-bhaita. 

318,49 




Purpose of the ‘ tion affects the person, not the religious ceremony/ and 
pi-iinui. 1 "’ 11 tX " the meaning of this passage is thus expounded,* ‘ If restric- 
‘ lions, respecting the acquisition of chattels, regard the 
c religious ceremony, its celebration would he perfect, with 
‘ such property only, as was acquired consistently with those 
‘ rules; and not so, if performed with wealth obtained by 
‘ infringing them; and consequently, according to the 
' adverse opinion, the fault would not affect the man, if he 
< deviated from the rule : but, according to the demonstrated 
f conclusion, since the restriction, regarding acquisitions, 
‘ affects the person, the performance of the religious ceremony 
‘ is complete, even with property acquired by a breach of the 
‘ rule ; and it is an offence on the part of a man, because 
Deduction. c he has violated an obligatory rule/ It is consequently 
acknowledged, that even what is gained by infringing res¬ 
trictions, is property : because, otherwise, there would be no 
completion of a religious ceremony. 


ANNOTATIONS. 

The purpose of the disquisition under this topic of inquiry it stated. It is 
interpreted by the venerable author ( Prabhdcara-ffuru .) The implied sense 
is this. According to the adversary's position, there is no offence affecting the 
person, in violating the injunction. But the religious ceremony is not duly 
accomplished with goods acquired by a breach of the injunction. It is the 
religious ceremony, therefore, which is affected. But, according to the demon* 
strated doctrine, since the restrictions concern the person, the offence is his if 
bo infringe the rule ; and the religious ceremony is not affected.— SubCd'hini. 

The author, by way of closing the argument, states the result as applicable 
to the subject proposed. It is acknowledged by the maintainer of the right 
doctrine, that even what is gained by infringing the rule, much more what is 
acquired by other means, is property .—Jlalam bhatta. 

Otherwise, that is, if a right of property in wealth acquired even by infrinc- 
ing the rule, be not admitted ; then, since no property is temporal because the 
restrictions concern the religious ceremony [and that, which is thus acquired, 
docs so likewise, ] therefore the means of living would be unattainable, since no 


* By tho commentator on the Mimdntd ; Prdbhdcaro, surnnmed Gmt, 
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DEFINITION OF INHERITANCE, &c. 

11. It should not be alleged, that even what is ob¬ 
tained by robbery and other nefarious means, would be pro¬ 
perty. For proprietary rig-lit in such instances is not recognis¬ 
ed by the world ; and it disagrees with received practice. 

12. Thus, since property, obtained by acceptance or any 
other [sufficient) means, is established to be temporal; the 
acceptance of alms, as well as other [prescribed] modes for a 
Brahman a, conquest and similar means for a Cshatriya, 
husbandry and the like for a Taisya, and service and the rest 
for a Sudra, are propounded as restrictions intended for spiri¬ 
tual purposes ; and inheritance and other modes are stated' as 
means common to all. “ An owner is by inheritance, purchase, 
partition, seizure or finding.”* 

13. Unobstructed heritage is here denominated “in¬ 
heritance/’ “ Purchase” is well known. “ Partition” intends 
heritage subject to obstruction. “ Occupation” or seizure is 


ANNOTATIONS. 

temporal property could exist ; and consequently there could he no religious 
ceremony, for there would be nobody to perform ik—Sulid’hini and Balam - 
bhalta. 

11. It should not be alleged, that even what is obtained by robbery.'] If 
property be acknowledged in that which is acqured by infringing the restriction, 
might it not be supposed, that even what is obtained by robbery and other 
nefarious means, becomes property ? The author obviates that objection. It 
does not become so. He removes the inconsequence of the reason. For the 
employment of it as such in sale and other transactions is not familiarly seen in 
practice.— Bdlam-bhatta. 

12. Thus since property obtained by acceptance $c.] Properly being thus 
proved to bo temporal, the author successively refutes the several arguments 
before cited in support of the notion, that- it is riot temporal —Bdlam-bhatta. 

Common to all. ] Including even the mixed classes.— Balam- bhalta . 

13. If these reasons exist, the person is oioner.l If such reasons are known 
[to exist,] the owner is known.— Sulbd’hini and Bdlam-bhatta. 



CT. T. 



11. An objec¬ 
tion, obviated. 


12. Certain 

means of acquisi¬ 
tion are restricted 
to particular 
tribes, for spiritual 
reasons. 


Other means 
are common to 
all. 


13. Gautama’s 
enumeration of 
tho modes of ac¬ 
quisition expound- 
ed. 


* Gautama, 10. 30. already cited in § 8. 
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the appropriation of water, grass, wood and the like not 
previously appertaining to any other [person as owner*]. 
“ Finding” is the discovery of a hidden treasure or the like. 
‘ If these reasons exist, the person is owner/ If they take 
place, he becomes proprietor. ‘ For a Brakmana, that, which 
is obtained by acceptance or the like, is additional ■’ not 
common [to all the tribes]. “Additional” is understood in 
the subsequent sentence : ‘ for a Cshalriya, what is obtained 
‘ by victory, <?r by amercement or the like, is peculiar/ In 
the next sentence, “additional” is again understood: ‘what 
‘is gained or earned by agriculture, keeping of cattle, 

* [traffic,] and soYorth, is for a Taisya peculiar ; and so is, for 
‘a Sudra, that which is earned in the form of wages, by 
‘obedience to the regenerate and by similar means/ Thus 
likewise, among the various causes of property which are 
familiar to mankind, whatever has been stated as peculiar to 
certain mixed classes in the direct or inverse order of the 
tribes, (as the driving of horses, which is the profession of 
the Si/tas,}- and so forth.) is indicated by the word “earned” 
fnirvishla) : for all such acquisitions assume the form of 
wages or hire; and the noun (ninesa) is exhibited in the 
tricdndiX as signifying wages. 

14. Another oi>- 14. As for the precept respecting the succession of the 

jeetioa obviated. 


ANNOTATIONS. 

Both commentaries read jnydlhl m jnt/Ayaic swdmi, ‘Such reasons existing', 
an owner exists.’ But copies of the text exhibit jdttstm jdyati swdmi, ‘Such 
reasons being known, the owner is known.’ 

Additional.} The meaning of tho term is ‘ excellent.’— JSrilamJifiof.ta. 

14. As for the precept respecting the succession.] The author obviates an 


* Bdlam-hhatta. 

t According to a text of !. sanas, from which the3e words are taken. 
i The dictionary of Amcra Sint/ha in three hooka fCundas.) The passage 
here cited_occursiu the 3d book of the Anura C'vsha. Ch, 4. v, 211, 

250-51 






MINISr/fj, 


i. DEFINITION OF INHERITANCE, &o. 

widow mid the daughters &c.* the declaration [of the order 
of succession,] even in that text is intended to prevent mis¬ 
take, (although the right of property be a matter familiar to 
the world,) where many persons might [but for that declara¬ 
tion] be supposed entitled to share the heritage by reason of 
their affinity to the late owner. The whole is therefore un¬ 
exceptionable. 




15. As for the remark, that, if property were temporal, 15. The argu- 
it could not be said “ my property has been taken away by w bi c u iho ’first 
him that is not accurate, for a doubt respecting the pro- g^nded" 1 *** 
prietary right does arise through a doubt concerning the 
purchase, or other transaction, which is the cause of that right. 


10. The purpose of the preceding disquisition is this. A 
text expresses “ When Brahmanas have acquired wealth by 


10. Purpose of 
the disquisition 
explained. 


ANNOTATIONS. 

objection, that, if property bo a worldly matter, the import of tho text hero 
cited is inconsistent, as it provides by precept, that the widow and certain 
other persons shall iuherit on tho owner’s demise.— Sulud'hini and Bdlam.' 
bhatla. 

The declaration of the order of succession .] Bdlam hhalla notices as a 
variation in the reading, the words here supplied ; crama-smaranam * declara¬ 
tion of the orddt 1 of succession,’ instead of smaranum ‘declaration.’ 

15. As for Ike remark, that if property were temporal . ] The sense ia 
this : in such a case, the proposition ' another’s property has been taken by 
him’ is simply apprehended from the affirmation of tho complainant. But that 
is apprehension, not proof. Accordingly, if it be contradicted, a doubt arises 
respecting the cause of right. Thus, if the complainant declare, “ my goods 
have been taken by him," and the defendant affirm the contrary, a doubt arises 
in the minds of umpires, whether the thing were unjustly seized by that man 
or were fairly obtained by purchase or other title : and so, from a doubt respect¬ 
ing 9 purchase or other cause of property, arises a doubt concerning property 
which is the effect.— BubOd'hini. 

1G. The purpose of the preceding disquisition is this.] Admitting pro- 
pcity to he a worldly matter ; still tits nature] seems to be on unfit [subject of 


# Vide infra, C. 2. Sect, 1, § 1. 

T T 


+ Vide § 8. 
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chap. x. 


a blamable act, they are cleared by tbe abandonment of it, 
with prayer and rigid austerity/''" Now, if property be 
dedueible only from sacred ordinances, that, which has been 
obtained by accepting’ presents from an improper person, 
or by other means which arc reprobated, would not be 
property, and consequently would not be partible among 
Property, bow sons. But if it be a worldly matter, then even what is 
partible^'among obtained by such means, is property, aud may be divid- 
the heirs of the C( j amouo - heirs : ’ and the atonement above-mentioned 

acquirer. ° . 

regards the acquirer only: but sons have the right by inheri¬ 
tance, and therefore no blame attaches to them, since Menu 
declares “There are seven virtuous means of acquiring pro¬ 
perty : viz. inheritance &c/ ; f 


17, The first q 7 . Next, it is doubted whether property arise from 

siutteil, partition, or the division be of an existent right. 

18. Property 18. Of these [positions], that of property arising from 

S p’u’tihou!™ 6 partition is right; since a man, to whom a son is born, is 

enjoined to maintain a holy fire : for, if property were vested 


ANNOTATIONS. 

Inquiry] under the head of inheritance, since it matters not whether property 
he temporal or spiritual. Apprehending this objection, the author proceeds to 
explain the purpose of the disquisition.— SuW’hini. 

18. Is enjoined to maintain a holy fire.] Por it is ordained by a passage 
of the Y4da, that “ he, who has a son born and who has black [not grey ] 
hair, should consecrate a holy fireand the meaning of that passage is this , 
‘ one who lias issue (for the term son implies issue in general ;) aud whose 
‘hair is [yet] black, or who is in tbe prime if life ; that is, who is capable ; 
‘one, in short, who is qualified ; must perform tbe consecration and main- 
‘ tennucc of a holy fire.’ Docs not this relate to tbe consecration of sacrificial 
fires, not to the rise of property from partition f Anticipating this objection, 
he adds “ if property were by birth &e.'’ The meaning i3 this : ‘ if property 

# The text is apparently referred to Menu by the commentator BAlam - 
lhalta ; but it is not found in Menu's institutes. A passage of similar import 
does, however, occur, Cb, 10, v. 111. 

t Menu, 10. 115. 
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• i. DEFINITION OF INHERITANCE, & c . 

by birth alone, the estate would be common to the son as 
soon as Lorn; and the father would not be competent, to 
maintain a sacrificial fire and perform other religious duties 
which are accomplished by the use of wealth. 

19. Likewise the prohibition of a division of that, which 

is obtained from the liberality of the father previous to 
separation, would not be pertinent: since no partition df it 
can be supposed, for it has been given by consent of all 
parties. But Adreda does propound such a prohibition: 
“ Exee P tin " wliat is gained by valour, the wealth of a wife, 
and what is acquired by science, which are three sorts of pro¬ 
perty exempt from partition; and any favour conferred by 
a father.”* 

20. So the text concerning an affectionate gift, ( <( What 
has been given by an affectionate husband to his wife, she 
may consume as she pleases, when he is dead, or may give it 
away, excepting immovable property ;”f) would not be per- 




. 19. Tlio suppo¬ 
sition, that it is 
vested by birth, 
disagrees with a 
passage of Ndreda 
exempting from 
partition the 
father’s donations. 


20. And with 
one which recog¬ 
nises a husband's 
donations to his 
wife. 


ANNOTATIONS. 

* al ' 0Re from birth aloue < a s °a would, even at the instant of his birth, have 
^ ownership; and since the goods are thenceforward in common, the father 
would not be competent to the consecration of sacrificial fires and other 
‘religious acts (as funeral repasts, rites on tbo birth of children, and other 
indispensable ceremonies,} which must be performed by the husband and 
‘ wife, and which can only be accomplished by expenditure of wealth.’— 
Stibbd'hini and JBdlam bhatta. 

20. The text.... W oM not be pertinent, if property were vested by birth 1 
For if property were vested , at the instant of birth, no such gift could be 
made ; since he would be incompetent even with the consent of the child, and 
°' ie CaU “ 0t glve aw »y what is common to others.—SuUd'hini and Balam- 


* Ndrcda, 13. 6. 

Vishnu according to a subsequent quotation (§ 2£) But N&relct cited by 
Jimtita vdlima (C, i. Sect. 1. § 23.) 
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21. The excep¬ 
tion of immova¬ 
bles does not im¬ 
ply property by 
birth. 

Passages, ex¬ 
cepting them, re¬ 
gard the ancestral 
estate. 


llnenfc, if property were vested by birth alone. Nor is it right 
to connect tbe words “ excepting immovable property” with 
tbe terms “ wbat has been given” [in tbe text last cited ;] 
for that would be a forced construction by connexion of dis¬ 
joined terms. 

21. As for tbe text “ The father is master of tbe gems, 
pearls and corals, and of all [other movable property:] but 
neither tbe father, nor tbe grandfather, is so of the whole im¬ 
movable estate and this other passage “ By favour of the 
father, clothes and ornaments are used, but immovable pro¬ 
perty may not be consumed, even with tbe father’s indul¬ 
gence ;”f which passages forbid a gift of immovable property 
through favour : they both relate to immovables which have 
descended from the paternal grandfather. When the grand¬ 
father dies, bis effects become tbe common property of the 
father and sons ; but it appears from this text alone, that the 


ANNOTATIONS. 

Nor is it right to connect efc-] Is not the text, so far from being in contra¬ 
diction to tile right by birth, actually founded on it ? for the construction is 
tliis ‘what has been given, excepting immovablo property, by an affec¬ 
tionate husband to bis wife, she may consume ns she pleases, when lie is 
dead thus, a right of property by birth being true in regard to im¬ 
movables, since the gift of them is forbidden ; and, by analogy, the same being 
true of other goods, a gift of wealth other than immovables is permitted by 
the provisions of tbe law: why then should not this text be propounded ? 
Apprehending that objection, he says “ Nor is it right to connect &c.” The 
construction stated would be requisite : but it is not a proper one ; for the 
style would lie involved, if the construction connect disjoined terms.— 
Suhod’hini. 

21, As for the text “ The father is waster of the gems <fc.”] Apprehending 
the objection, that, since a gift of immovables through partial affection is for¬ 
bidden by the plain construction of two other passages of law, birth and not 
partition is the cause of property, he obviates it.— Subdd'hini. 


* Ydjnyawalcya, cited by JimvM-vdhana (t\ 2. § 22.) 
t The name of the author is not given with any quotation of this text. 
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g-ems, pearls and other movables belong exclusively to the 
tather, while the immovable estate remains common. 

22. Therefore property is not by birth, but by demise of 22. Property 
the owner, or by partition. Accordingly [since the demise 
of the. owner is a cause of property *] there is no room for [ iemise o£ ‘he 
supposing, that a stranger could not be prevented from 
a ang the effects because the property was vacant after the 
death of the father before partition. So likewise, in the 
case of an only son, the estate becomes the property of the 
son by the father’s decease; and does not require partition. 


23. To this the answer is: It has been shown, that 23 . That,, 
pioperty is a matter of popular recognition ; and the rmht of £ J8itioa is » 

*“ “? “ e rest ’ * birtb - » — * Mur to the world, „ d°K!\7“ 
“Tl be dented : but the term partition i, generally under. Stjg™ 
stood to re nte to offsets belonging to several owners, and 
< oc„ not ldoto to that wbicb appertains to another, nor to 
goods vacant or unowned. For tbo text of Gmtam ex. 
pi esses Let ownership ot wealth be taken by birth; as the 
venerable teachers direet/’f 


24. 


The 


pas- 


24. Moreover the text above cited “ The father is master 
of he gems, pearls, far” ({ 21) is pertinent on the supposi. „- 5 , -™ »«. 

ri f‘ vo!,ed w,a - N ° r "* '4 m a 

■ Hum, that it relates to immovables which Lave descended 


ANNOTATIONS. 

23. " Let ownership of wealth ‘ By birth alone t, • 

the thing which is denominated ownership of wealth • ‘ 2 n 
huld.’— Suhvd'hini. P ' the Venerable teache 

r“- ™ **"•*•*>„ „ 

1, feed i„ ' " f "♦»■<»».«.»,, 1. a. nominative. That 

different ww-JB* u/*” “ “ ***** 
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from tlie paternal grandfather: since the text expi - esses “ nei¬ 
ther the father, nor the grandfather/-’ This maxim, that the 
grandfather’s own acquisition should not he given away 
while a son or grandson is living, indicates a proprietary 
interest Ly birth. As, according to the other opinion, the 
precious stones, pearls, clothes, ornaments and other effects, 
though inherited from the grandfather, belong to the father 
under the special provisions of the law ; so, according to our 
opinion, the father has power, under the same text, to give 
away such effects, though acquired by his father. There is 
no difference. 


2,7. Another 25. But the text of Vishnu (§ 20,) which mentions a gift 
wted° 8a (§ 20*)°^ immovables bestowed through affection, must be inter, 
latesto the father’s p re ted as relating to property acquired by the father himself 
and given with the consent of his son and the rest: for, by 
the passages [above cited, as well as others not quoted,* viz.] 
“The father is master of the gems, pearls, ■fee.” (§ 21.) the 
fitness of any other but immovables for an affectionate gift 
was certain. 


20. A preced- '26. As for the alleged disqualification for religious duties 
refuted! in ^ which are prescribed by the Veda, and which require for 
their accomplishment the use of wealth, (§ 18) sufficient 
power for such purposes is inferred from the cogency of the 
precept [which enjoins their performance.] 

i» 2 |!y biidh° Pe i!iut ®7. Therefore it is a settled point, that property in the 
tlm father has paternal or ancestral estate is by birth, [althoughf] the 


ANNOTATIONS. 

27 . “Na gift or sale should he made."'] The close of the passage is read 
otherwise by Saghunandana : “ The dissipating of the means of support is 
censured f vrUu-Mpo vigurhilalt, instead of na dunam na cha vicrayah. 

* Mlam-bhalid, 
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fatbci Lave independent power in the disposal of effects other 
than immovables, for indispensable acts of duty and for 
purposes prescribed by texts of law, as gifts through affec¬ 
tion, support of the family, relief from distress, and so forth : 
but he is subject to the control of his sons and the rest, in 
legard to the immovable estate, whether acquired by himself 
01 inhciited from his father or other predecessor ; since it is 
oidaiued, “Though immovables or bipeds have been acquired 
by a man himself, a gift or sale of them should not be made 
without convening all the sons. They, who are horn, and 
they who are yet unbegotten, and they who are still in the 
womb, require the means of support, no gift or sale should, 
therefore, be made/'* 



power over mov¬ 
ables ; and is con. 
troll-, d in respect 
of immovables : as 
shown V passages 
of law. 


r.S. Au exception to it follows: “Even a single indi- 28 . A farther 
vidual may conclude a donation, mortgage, or sale of te ? t ,authorizes 

11 , . ° ’ ’ tale &c. by a 

immovable property, during a season of distress, for tbe sake sm o le owner. 

ol the family, aud especially for pious purposes."f 


29. The meaning of that text is this : while the sons and 29. Expiana- 
grandsons are minors, and incapable of giving their consent tiou oftUetext - 
to a gift and tbe like; or while brothers arc so and continue 
unseparated ; even one person, who is capable, may conclude 
a gift, hypothecation, or sale, of immovable property, if a 
calamity affecting tbe whole family require it, or the support 
of tbe family render it necessary, or indispensable duties, such 
as the obsequies of the father or the like, make it unavoid¬ 
able. 


30. The following passage “ Separated kinsmen, as those 30. Another 
who are uuseparated, are equal in respect of immovables ; for p £' s;!g ° expW)ud ' 
one lias not power over the whole, to make a gift, sale or 
moitgage ; J must be thus interpreted: ‘ among 1 unseparated 


* Ty.isa, ns cited in other compilations, 
t Yrilmpali, cited in the Rdndctiru&c. $ Vrlhaspati, as cited in the Mndcara. 
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' kinsmen, the consent of all is indispensably requisite, because 
‘ no one is fully empowered to make an alienation, since the 


Consent of se- ‘estate is in common:’ but, among 1 separated kindred, tbo 

tcndfto thefocT consent of a11 ten(ls to the facility of tbe transaction, by 
lay ofthetransac- obviating any future doubt, whether they be separate or 
united : it is not required, on account of any want of suffi¬ 
cient power, in tbe single owner ; and the transaction is con¬ 
sequently valid even without the consent of separated kins¬ 
men. 


31. Like the 31. In the text, which expresses, that ” Land passes by 
men*5bc°requTred S1X f° rmf ditics ; by consent of townsmen, of kinsmen, of 
by another text., neighbours, and of heirs, and by gift of gold and of water 

consent of townsmen is required for the publicity of tbe trans¬ 
action, since it is provided, that “ Acceptance of a gift, 
especially of land, should be public :”f but tho contract is not 
invalid without their consent. The approbation of neigh¬ 
bours serves to obviate any dispute concerning tbe boundary. 
The use of the consent of kinsmen and of heirs has been ex¬ 
plained. 


32. Gift of gold 
and water assiini' 
lates the sale to a 
gift of land. 


32. By gift of gold and of water.] Since the sale of 
immovables is forbidden (“ In regard to the immovable 
estate, sale is not allowed ; it may be mortgaged by consent 
of parties interested ;”J) and since donation is praised (“ Both 
he who accepts land, and he who gives it, are performers of a 
holy deed, and shall go to a region of bliss ,”||) if a sale must 
be made, it should be conducted, for the transfer of immov¬ 
able property, in the form of a gift, delivering with it gold 
and water [to ratify the donation.] 


* The author of this passage is not named, 
t This passage also is anonymous, 
r tho origin of this quotation likewise has not been found* 
11 Brail me- vaiverid jmr&m. 
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33. la respect of the right by birth, to the estate pater- 33. A distinc- 

nal or ancestral, we shall mention a distinction under a subse- ^ 

, , , ,. „ „ „ f 1 S nt b J U'rtn will 

qnent text. (Section 5 § 3.) b^ notlood (Sect. 


Section II. 

Partition equable or unequal.—Four periods of Partition.—Pro- 
vision for wives.—Exclusion of a son who has a 
competence. 

1. At what time, by whom, and how, partition may be 1. Other topics 
made, will be next considered. Explaining those points, the rosumed - 
author says, 

> 

CXIV. “ When the father makes a partition, let Text of Tdjnyai 
him separate his sons [from himself] at his pleasure, 
and either [dismiss] the eldest with the best share, 

" or [if he choose] all may be equal sharers.”* 

2. When a father wishes to make a partition, he may at 2. Exposition 

his pleasure separate his children from himself, whether one ° f tho l ’ Msase - 
two or more sons. ’ 


3. No rule being suggested (for the will is unrestrained ) 
tho author adds, by way of restriction, « he may separate 
“ (for this term is again understood) the eldest with the best 

“ sbare ” tbe middIcmost with a middle share, and the 
youngest with the worst share. 


3. Ibsfcributiou 
by tbe father uiay 
be unequal. 


annotations. 


2. Separate Ids children ] Make them distinct 
them shares of the inheritance.— Mlam-bhatta. 


* Ydjnyawalcya, 2 . 114, 


and several by giving to 


G Cl 
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citap. x. 


■i. ilmu des- 4. Tliis distribution of best and otbcr portions is pro- 
butioii, lin3 <ll3ln pounded b j Menu. “ The portion deducted for the eldest is 
tbe twentieth part of the heritage, with the best of all the 
chattels ; for the middlemost, half of that; for the youngest, 
a quarter of it.”* 

5. Explanation 5. The term “ either” (§ 1) is relative to the subsequent 
formw C t8xt° fthe alterDative “ or all may 1 JC equal sharers.” That is, all, 
namely the eldest and the rest, should be made partakers of 
equal portions. 

0. The estate 6. This unequal distribution supposes property by himself 
acquiredT'lfy him* acquired. But, if the wealth descended to him from his 
equal 1 * 0 r,ShtS 8re au une T ua l partition at his pleasure is not proper: for 

equal ownership will be declared. 

7. Four periods 7. One period of partition is when the father desires 

by p! the l: '"father's separation, as expressed in the text “ When the father makes 

desire; 2d, on his a partition.” (S 1) Another period is while the father lives, 
retiring from 1 5 . 

worldly affairs : but is indifferent to wealth and disinclined to pleasure, aud 


ANNOTATIONS. 

7. One 'period of partition is when the father desires separation.] There 
are four periods of partition. One is, while the father lives, if he desire 
partition. Another is, when the mother ceases to be capable of bearing issue, 
and the father is not desirous of sexual intercourse and is indifferent to wealth; 
if his sons then require partition, though he do not wish it. Again another 
period is, while the mother is yet capable of bearing issue, and the father, 
though not consenting to partition, is old, or addicted to vicious courses, or 
afflicted with an incurable disease ; if the sous then dcBire partition. The last 
period is, after the decease of the father.— Visaismara in the Madana-Pdrijdta. 

There are four periods of partition in the case of wealth acquired by the 
father.— Viswesuara in the Subucihini. 

Four periods of partition among sons have been stated by the author 
( Yijnt/aneswara,) which are compendiously exhibited in a twofold division by 


# Menu, 9.112. Vide infra, Sect. 3, § 3, 
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Sl 


the mother is incapable of bearing more sons ; at which 
time a partition is admissible, at The option of sons, 
against the father’s wish: as is shown by Nareda, who as is shown .by 
premises partition subsequent to the demise of both parents 
(“ Let sons regularly divide the wealth when the father 
is dead ;”*) and adds “ Or when the mother is past child¬ 
bearing and the sisters are married, or when the father’s 
sensual passions are extinguished.”! Here the words “ let 
sons regularly divide the wealth” are understood. Gautama, 
likewise, having said u After the demise of the father, let 
sons share his estate states a second period, “ Or when 
the mother is past child-bearing ;”|| and a third, “ While the 


ANNOTATIONS. 

tho contemplative saint ( Ydjnyawilcya.) Here, three cases may occur under 
that of distribution during the life of the father : viz. with, or without, his 
desire for separation : tho case of his not desiring it being also twofold ; viz. 
1st, when the mother has ceased to be capable of bearing children and tho 
father is disinclined to pleasure &c. 2d, when the mother is not incapable of 
bearing issue, but the father is disqualified by vicious habits or the like.— 
SM&'kini. 

Ike doctrine of the eastern writers [Jimn ta-vuhana . 1 who maintain, that 
two periods only are admissible, the volition of the father and his demise, and 
not any third period ; § and that the text, relativo to tho mother’d incapacity 
for bearing more issue, regards the estate of the paternal grandfather or other 
ancestor ; is refuted .—Sdlam bhatla. 

"We hold, that while the father survives and is worthy of retaining uncon¬ 
trolled power, hia will alone is the cause of partition. If he be unworthy of 
such power, in consequence of degradation, or of retirement from tho world, or 
the like, the son’s will is likewise a cause of partition. But, in the case of hia 
demise, the successor’s own ohoice is of course the reason. By this mode, the 
periods are three. Else there must be great confusion, in tho uncertainty of 
subject and accident, if many reasons, as extinction of worldly propensities 
and so forth, must be established collectively and alternatively. Thus tho 
intuition of certain reasons in somo texts, and the omission of them in others, 


t Nareda, 13. 3. J Gau’ama, 2S. 1. 

§ See J m ita-vfftana, C, 1, § li. 
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CHAP. I, 


4th, on account 
of his disqualifica¬ 
tion : as stated by 
Sano’ha. 


father lives, if lie desire separation.”* So, while the mother 
is capable of bearing more issue, a partition is admissible by 
the choice of the sons, though the father be unwilling, if ho 
he addicted to vice or afflicted with a lasting disease. That 
Sane’ha declares : “ Partition of inheritance takes place with¬ 
out the father’s wish, if he be old, disturbed in intellect, or 

diseased. 


8. Provision for 8. Two sorts of partition at the pleasure of the father 
have been stated; namely, equal and unequal. The author 
adds a particular rule in the case of equal partition; 


Text of Tdjnya - CXV. “If lie make the allotments equal, his 

“ wives, to whom no separate property has been given 
“ by the husband or the father-in-law, must be render¬ 
ed partakers of like portions.’^ 

0 . Exposition 9. When the father, by his own choice, makes all his sons 
Bbarcs lit^n son* P ar ^ a kers of equal portions, his wives, to whom peculiar pro- 


ANNOTATIONS. 

are suitable : for the extinction of the temporal affections, and the other as¬ 
signed reasons, indicate the single circumstance of the father's want of un¬ 
controlled power ; since it is easy to establish that single foundation of the texts. 
>— Veeramitri&aya. 

When ihe father's passions are extinguished.] Jim&ta-vdhana’s reading of 
the passage is different : and there are other variations of this text.—See noto 
on Jimita-vdhana, Ch. 1. § 33. 

Partition of inheritance takes place without the father’s wish.] A text of a 
contrary import is cited from the same author, by J'lmhta-vdhana. —See note 
on J'mAta-vdhana, Ch. 1. § 43. 

9. The author subsequently directs half a share.] This and the passage 
cited may be supposed to bear reference to a passage which occurs near the 


* Gautama, 28. 2. 

f Cited a3 a passage of Ihirita in the VyawMramayucha. 
+ Ydjnyamlcya, 2. 115. 
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II. PARTITION EQUABLE OR UNEQUAL, &c. 

perty liad not been given by their husband or by tbeir father, 
in-law, must be made participant of shares equal to those of 
sons. But, if separate property have been given to a woman, 
the author subsequently directs half a share to be allotted to 
her : “ Or if any bad been given, let him assign the half.”* 




10. But, if be give the superior allotment to the eldest son, 10. Excepting 

and distribute similar unequal shares to the rest, bis wives do the fh-st'tom &°o 

not take such portions, but receive equal shares of the no-- But sbo takos her 

1 & orna?neuts and 

gregate from which the son s deductions have been subtract- the household fur- 

ed, besides their own appropriate deductions specified by luturo ’ 

Apastamla : “ The furniture in the bouse and her ornaments 

are the wife’s [property] ,”f 


11. To the alternative before stated (§ 1) the author pro- n. a triHe 

pounds an exception : may be e !ven to a 

* 1 son who needs 

not a full Bharo. 

CXYI. “ The separation of one, who is able Text of Ydjmja, 
“ to support himself and is not desirous of partici- ' calc ' Ja ‘ 
pation, may be completed by giving him some 
“ trifle”; 

12. To one who is himself able to earn wealth, and who i 2 . Intcrpreta. 
is not desirous of sharing bis father’s goods, any thing what- lion of tUo tcxt - 
soever, though not valuable, may be given, and the se- 


ANNOTATIONS. 

close of the head of inheritance (Ch. 2. Scot. 11. § 34): but the quotation is 
not exact, and the text relates to a different subject. 

10. The furniture in the house <f-c.] The chairs, and the earthen and stone 
utensils, and the ornaments worn by her, are the wife’s deducted allotment 
-TlaradaltaW says the furniture, as well as the ear, is the father’s ; aud the 
ornaments are the wife’s.— Bdlam-ihatta. 


f Vide infra. Sect. 3. § 6. 

II The scholiast of Gautama. 

261-62 


* Vide infra. C. 2. Sect. 11, § 31. 
J Ydjnt/amloju, 2. 116, 







misr/f 



MITACSHARA. chap. 

parafcion or division may be thus completed by the father; so 
that the children, or other heirs, of that son, may have no 
future claim of inheritance. 



13 . An illegally 13. The distribution of greater and less shares has been 
SSStoSST shown (§ 1). To forbid, in such case, an unequal partition 

made in any other mode than that which renders the dis¬ 
tribution uneven by means of deductions, such as are directed 
by the law, the author adds— 

Text of Ydjnya- CXVI a. “ A legal distribution, made by the 
micya. ,< amon g SO ns separated with greater or less 

“shares, is pronounced valid.”* 

14 . Explana- 14. When the distribution of more or less among sons 
tion of the passage. SC p ara t; Cc l by an unequal partition is legal, or such as ordained 

by the law; then that division, made by the father, is 
completely made, and cannot be afterwards set aside: as is 
declared by Menu and the rest. Else it fails, though made 
by the father. Such is the meaning; and in like manner, 
Confirmed by a Ndrecla declares “A father, who is afflicted with disease, or 
quotation from j n fl uence( j ] 3 y wra th, or whose mind is engrossed by a 

beloved object, or who acts otherwise than the law permits, 
has no power in the distribution of the estate, i 


ANNOTATIONS. 

13. hi any other mode.] The commentator BdlamMalta prefers another 
reading, ayat'hdsuslra ‘ not according to law’ instead of anyat hd in a : ':i 
other mode.’ 


# Ydjnyawakya, 2.11(0., 1' Nureda , 13, 16. 


263-03 








CT, HI. PARTITION AFTER TIIE 


FATHER'S DECEASE. 


Section III. 



Partition after the Father’s decease. 

1. The author next propounds another period of partition, 1. Distribution 
• I . ... , am on*' brothers 

otner persons as making it, and a rule respecting the mode, should be equable; 

CXVII. "Let sons divide equally both the By the text of 
"effects and the debts, after [the demise of] their two l ^" yawalc t' a - 
“ parents.”* 


2. After tlieir two parents.] After the demise of the 2 . Interprets 
father and mother: hero the period of the distribution is *!“" of tllu 
shown. The sons.] The persons, who make the distribution, 
are thus indicated. Equably.] A rule respecting the mode 
is by this declared : in equal shares only should they divide 
the effects and debts. 


3. But Menu, having premised “ partition after the death 3. Objection to 
of the father and the mother,"f and having declared <f The Iqualtbar^Snco 
eldest brother may take the patrimony entire, and the rest r, . n u . ne< l un ; 1 
may live under lum as under tlieir fatherJ has exhibited a by Menu. 
distiibution tvith deductions, among brethren separating 
after the death ot their father and mother: " The portion 
deducted for the eldest is the twentieth part of the heritage 
with the best of all the chattels ; for the middlemost, half of 
that; for the youngest, a quarter of it.”|| The twentieth 
part of the whole amount of the property [to be divided,§] 
and the best of all the chattels, must be given [by way of 
deduction*] to the eldest; half of that, or a fortieth part, and 
a middling chattel, should he allotted tc fee middlemost ; 
and a quarter of it, or the eightieth p jfeh the worst 
chattel, to the youngest. He has also u unequal 

partition, but without deductions, amon avatiim> 


* Ydjnyawalcya, 2.117, 
|| Man, 9. 112, 


t Menu, 9. 104. 
§ Bdhm-thaUa, 
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after their parents 1 decease; allotting two stares to the 
eldest, one-and-a-half to tlie next born, and one apiece to 
the younger brothers : (t If a deduction be thus made, let 
equal shares of the residue he allotted : but, if there be no 
deduction, the shares must be distributed in this manner ; 
let the eldest have double share, and the next born a share 
and-a-half, and the younger sons each a share : thus is the 
law settled. 11 * The author himself f has sanctioned an 
unequal distribution when a division is made during the father s 
life-time {“ Let him either dismiss the eldest with the best 
share &c ”t) Hence an unequal partition is admissible in 
every period. How then is a restriction intioduced, requmng 
that sons should divide only equal shares ? 

4. Answer. Un> 4. The question is thus answered: True, this unequal par* 
equal distribution , . • p ouu q j n t ] ie saC red ordinances ; but it must not be 

is disused; through v 

popular prejudice; practised, because it is abhorred by the world ; since tiiat is 
rf B!OT£hter forbidden by the maxim “ Practise not that which is legal, 
but is abhorred by the world, [for||] it secures not celestial 
bliss :”§ as the practice [of offering bulls] is shunned, on ac¬ 
count of popular prejudice, notwithstanding the injunction 
“ Offer to a venerable priest a bull or a large goat ; W 1F and as 


ANNOTATIONS. 

4. As tic slaying of a cow is for the same reason disused .] Tins is a very 
remarkable admission of the former prevalence of a practice, which is now held 
iu the greatest abhorrence. 


* Menu, 9. 116-117. t Ydjnyaxcalcya. 

+ yjjg gggt, 2. § 1. II Sub6d’hini and Bdlam-llaitta. 

g A passage of Ydjnyawalcya, according to the quotation of Mitra Misra 
jn the VeeramitrSdaya ; but ascribed to Menu in Bdlam-bhatta’s commentary. 
It has not, however, been found either in Menu's or in Ydjnyawalcya's m ■ 

stitutea. , 

•f This also is a passage of Yojnyamkya, according to Mitra Misra s q 

tation ; but has not been found in the institutes of that author. 
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the slaying of a cow is for tlie same reason disused, notwith¬ 
standing the precept “ Slay a barren cow as a victim conse¬ 
crated to Ultra and Faruna ”* 

5. It is expressly declared, “ As the duty of an appoint- 5. It isdeclared 
ment [to raise up seed to another,] and as the slaying of sage'oHaw. a 
a cow for a victim, are disused, so is partition with deductions 
[in favour of elder brothers] ,”f 


6. Apastamla also, having delivered his own opinion, 
“ A father, mating a partition in his life-time, should dis¬ 
tribute the heritage equally among his sonsand having 
stated, as the doctrine of some, the eldest’s succession to the 
whole estate (“ Some hold, that the eldest is heir ;”) and hav¬ 
ing exhibited, as the notion of others, a distribution with de¬ 
ductions (“ In some countries, the gold, the black kine, and 
the black produce of the earth, belong to the eldest son ; the 
car appertains to the father; and the furniture in the house 


-niiusLamoaj 
fitter describing au 
unequal partition, 
cites a passage of 
the Veda, which 
implies an equal 
distribution only. 


ANNOTATIONS. 

5. The duty of an appointment i] So the term ( niybga-d'herma ) is hero in¬ 
terpreted by the author of the VeeramilrSdaya. But it is explained in the 
Subodhini, as intending the injunction of an observance, such as the offering 
of a bull &c, 

6. In some countries Hie gold tfce.j The senso of the text is this : In 
certain couutries, the gold, the black kine, the black produce of earth, as 
Mashat and other dark-coloured grain, or as black iron, (for so some interpret 
the word ;) appertain to the eldest son ; the car, and tho furniture in the house 
or utonsils such as stools aud the like, belong to the father ; || the jewels worn 
by her are tho wife’s, as well as property which she has received from tho 
father and other kinsmen. Such respectively are the portions of the eldest 
son, of the father, and of his wif O.-Subod'ldni ; and Haradalta cited by Bdlam 
bhatla. 


. A M. S ft. „ ft. p „ rfins „ ft, 
to the remark of the Subud him and Mlam-bhatla. b 

t Bmviti-sangraha, as cited in tho Vceramkrodaya. 
t Fbaseolus radiatus, |j See a different interpretation, Sect. 2. § 10. 
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and ber ornaments are tbe wife's j* as also the property [re¬ 
ceived by ber] from kinsmen: so some maintain ;”) bas ex¬ 
pressly forbid it as contrary to tbe law; and bas himself 
■explained its inconsistency with the sacred codes: “ It is re¬ 
corded in scripture, without distinction, that Menu distributed 
his heritage among his sons .”f 

7. Unequal di- 7. Therefore nnerjual partition, though noticed in codes 
vision should not ... . . 

ho practised. oi law, should not be practised, since it is disapproved by the 

world and is contrary to scripture. For this reason, a res¬ 
triction is ordained, that brethren should divide only in equal 
shares. 


8. The mother’s 8. It has been declared, that sons may part the effects 
goeB to'her'duugh- a ^ er the death of their father and mother. The author states 
an exception in regard to the mother’s separate property. 


ters. 


CXVIItf. “ The daughters share the residue of their 
“ mother’s property, after payment of her debts.”]; 


!>. Exposition 
of Ydjni/awalcga’s 
text. 


9. Let the daughters divide their mother’s effects remain¬ 
ing over and above the debts; that is, the residue after the 
discharge of the debts contracted by the mother. Hence, the 
purport of the preceding part of the text is, that sons may 


ANNOTATIONS. 


Among his sons.] Siilam-bhatla reads pvtrtna “son” in the singular ; but 
all copies of the M it deshard and SubOd'hini, which have been collated, exhibit 
the term in the plural (putrdbhyah “ sons;”) and so doe3 the Yeeramilrbdaya, 
quoting this passage from the Mitdcshard. 

8. /Sons may divide their mother's effects, which are equal to her dells or 

less.] They may take the goods and must pay the debts.— Bdlam-bhatta. 


* Vide supra. Sect 2. § 10. 

f A passage of the latttiriya Veda, cited by Apasiamla; as here remarked 
by Bdlam-bhatta. 
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divide tlieir mother’s effects, which are equal to her debts or 
less thaii their amount. 



10. lhe meaning is this : A debt, incurred by the mother, 
must be discharged by her sons, not by her daughters; but 
hei daughters shall take her property remaining above her 
debts: and this is fit; for by the maxim “ A male child is 
procreated if the seed predominate, but a female if the woman 
contribute most to the foetus;” the woman’s property goes to 
her daughters, because portions of her abound in her female 
children; and the father’s estate goes to his sons, because 
portions of him abound in his male children. 


10. Song, not 
daughters, are to 
discharge the 
mother’s debts: 
but her wealth, 
goes to her daugh¬ 
ters, as the father’* 
devolves on tha 
sons. 


11. On the subject [of daughters*] a special rule is pro- 
pounded by Gautama; “ A woman’s property goes to her 
daughters, unmarried, or unprovided.^ His meaning is 
this: if there be competition of married and unmarried 
c aughters, the woman’s separate property belongs to such of 
them as are unmarried; or, among the married, if there be 
competition of endowed and unendowed daughters, it belong 
exclusively to such as are unendowed : and this term signifies 
destitute of wealth.’ 


11. It goes 
first to unmarried 
or unprovided 
daughters. 


In answer to the question, who takes the residue of 12. One failure 
mother’s g o ° d s after payment of her debts, if there he no \ 

igucers t tne author adds 


annotations. 

11. tWWerf or unprovided.] The text is explained otherwise by 
vi/iaaa, (0. 4. Sect. 2. § 13 and 23.) 

md Uamarried ' 1 Married 85snifie3 eSp0USCd ’ Widen.- 

****** ™ d °*«»«.] Endowed signifies supplied with wealth • un 
endowed, unfurnished with property.—.Ba'faDi-Matfa. 


Balam.-lihu.iCa, 


t Gautama, 28. 23. 
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CHAP. 


CXVIL5. ” And the issue succeeds in their de- 
“ fault.”* 


13. Interpreta- • 13. On failure of daughters; that is, if there he none, the 

^Jjnycuoalcya! ° f son > or other male offspring, shall take the goods. This, 
which was right under the first part of the text (“ Let 
sons divide equally both the effects and the debts ;”f) is 
here expressly declared for the sake of greater perspicuity. 


Section IV. 


Effects not Halle to Partition. 


1. Certain ac- 1, The author explains what may not he divided— 

qnUitioD3 are 

IZt fl0mpar CXVIII. “Whatever else is acquired by the co- 
“ parcener himself, without detriment to the father’s 
“ estate, as a present from a friend, or a gift at nuptials, 
** does not appertain to the coheirs.” 


CXIX. “ Nor shall he, who recovers hereditary pro¬ 
perty, which had been taken away, give it up to the 
“ parceners: nor what has been gained by science. 

2 Exposition That, which had been acquired by the coparcener him- 

of Ydjnt/watcyu’s self without any detriment to the goods of his father or 
mother; or which has been received by him from a friend, or 
obtained by marriage, shall not appertain to the coheirs or 
brethren. Any property, which had descended in succession 
from ancestors, and had been seized by others, and remained 
unrecovered by the father and the rest through inability or for 
any other cause, he, among the sons, who recovers it with 
the acquiescence of the rest, shall not give up'to the brethren 


* Ydjnyawalcya , 2. 11 lb, t Vide § 1, 
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EFFECTS NOT LIABLE TO PARTITION. 


or other coheirs: the person recovering it shall take such 
property. 


•->. If it be land, he takes the fourth part, and the remain¬ 
der is equally shared among all the brethren. So Sanc’/ia 
ordains “ Land, [inherited] in regular succession, but which 
had been formerly lost and which a single [heir] shall re¬ 
cover solely by his own labour, the rest may divide accord¬ 
ing to their due allotments, having first given him a fourth 
part.” 


4. In regular succession.] Here the word “ inherited” 
must be understood. 

o. He need not give up to the coheirs, what has been 
gained by him, through science, by reading the scriptures 

or by expounding their meaning : the acquirer shall retain 
such gains. 


6. Here the phrase “ any thing acquired by himself, with¬ 
out detriment to the father’s estate,” must be every where 
understood : and it is thus connected with each member of the 
sentence ; what is obtained from a friend, without detriment 
to the paternal estate ; what is received in marriage, without 
waste ol the patrimony ; what is redeemed, of the hereditary 
estate, without expenditure of ancestral property; what is 
gamed by science, without use of the father’s goods. Con¬ 
sequently, what is obtained from a friend, as the return of 


ANNOTATIONS. 

4. must le underst00 ^ The author supplies the deficiency 

text cited by hug. The words “ iu succession- are in the text j « jnhe, 
ed must be understood to complete the sen se.-SuUcChini 
ff. Anything ac V urcd by kim^ i Ier£ , according to BdhnMatt 
.emarh, either a different reading is proposed (cinclul for anyat,) or an int 
pretation of the words of tho text “ , ‘ 

by (cinchit) ' any thing,' ' '' eise fa,,yatj bemg explain 



-5. Sanc’ha di¬ 
rects, that, if land 
be recovered by 
one coheir, ho 
shall have a quar- 
ter of it. 


4. A word sup< 
plied in the text. 


5. The close 
of the passage of 
Ydjnyawalcyu. 
(§ 1.) explained! 


_ 6. The acqui¬ 
sition must have 
been made with¬ 
out charge to the 
patrimony. 


\ 


V 
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MITACSHARA. 


chap. r. 



au obligation conferred at tbe charge of the patrimony; what 
is received at a marriage concluded in the form termed Asura 
or the like; what is recovered, of the hereditary estate, by 
the expenditure of the father's goods , what is earned by 
science acquired at the expense of ancestral wealth; all that 
must be shared with the whole of the brethren and with the 
father. 


7. And acqui¬ 
sitions so made, 
but not included 
in the enumerated 
torts, arc divisible. 


7. Thus, since the phrase “without detriment to the 
father's estate” is in every place understood; what is ob¬ 
tained by simple acceptance, without waste of the patrimony, 
is liable to partition. I3ut, if that were not understood with 
every member of the text, presents from a friend, a dowry 
received at a marriage, and other particular acquisitions, need 
not have been specified. 


ANNOTATIONS. 

It is connected with every other memler of the sentence.] More is implied : 
for the same phrase is understood in every instance, stated in other codes, of 
acquisitions exempt from partition.— Subod’hiui. 

In the form termed Asura.] For, at such a marriage, wealth is received 
from the bridegroom by the father or kinsmen of the bride.—See Menu, 3. 31. 

7. Thus since the phrase etc ] A different reading is noticed by Bdlam~ 
Ihatla “ Not thus na lal'hd instead of “ Thus” tat'/id. It is taken as a dis¬ 
tinct sentence ; and is explained as intimating, that, on the other hand, ami¬ 
cable gifts and the like, acquired without detriment to the patrimony, are not 
liable 'to partition. According to this reading and interpretation, that short 
sentence belongs to tho preceding paragraph. 

In the following sentence there seems to ha another difference of reading, 
in tho phrase “ without waste (or with waste) of the patrimony.” But the 
reading, which is countenanced by the exposition given in the SMd'hini, has 
been preferred. » 

Sine: the phrase “ without detriment to the father's estate."'] Since that por¬ 
tion of tho text is applicable to amicable gifts and other acquisitions which are 
specified as exempt from partition, therefore, a3 those acquisitions made at the 
charge of the patrimony are liable to be shared, so any thing obtained by 
mere acceptance, not being included among such acquisitions, must be subject 
to partition, though procured without use of the paternal goods.— Subid'hini. 
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EFFECTS NOT LIABLE TO PARTITION. 


8. But, it is alleged, tlie enumeration of amicable gifts 
and similar acquisitions is pertinent, as showing, that such 
gains are exempt from partition, though obtained at the 
expense of the patrimony. "Were it so, this would be 
inconsistent with the received practice of unerring persons, 
and would contradict a passage of Nareda : “ He, who main- 
tains the family of a brother studying science, shall take, be 
he ever so ignorant, a share of the wealth gained by science.”* 
Moreover the definition of wealth, not participate, which 
is gained by learning, is so propounded by Catyayana: 
“ "W ealtb, gained through science which was acquired from 
a stranger while receiving a foreign maintenance, is termed 
acquisition through learning” 


9. Thus, if the phrase “ without detriment to the father’s 
estate,” be taken as a separate sentence, any thing obtained 
by meie acceptance would be exempt from partition, contrary 
to established practice. 

10, Ibis [condition, that the acquisition be without de¬ 
triment to the patrimony,!] is made evident by Menu: 
“ ^ kat a brother has acquired by his labour, without using 


ANNOTATIONS. 

8- As showing that such gains are exempt from partition.] A difference ia 
the reading of this passage, Ihdjyatvjdl (in the ablative case) instead of lhdjya.tr 

WAya . (b the datlve >< is mentioned by Mlamhhalta ; bat ho makes no differ- 
ence in the interpretation. 

WouU contradict a passage of Ndreda.] Since the support of the family is 
there stated as a reason for partaking of the property, the right of participation 
in tb.e gains of science is founded on a special cause ; and is not a natural 
conserpience of relation as a brother : and the gains of science are not naturally 
liable to partition, and are therefore mentioned 03 excepted from distribution. 


* Ndrcda ’ W. t SuUd'hini. 
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8. An objoetion 
refuted. 


Passages of Hire- 
da. 


and Catyigana, 
on tlie gains of 
science. 


0- It is a con¬ 
dition in the ex¬ 
emption, that the 
gain be without 
loss to the patri¬ 
mony. 

10. This is cor¬ 
roborated by a 
passage of Menu. 
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MITACSHARA. 


CHAP, 


§L 


11. Exposition 
of the text. 

12. An objec¬ 
tion stated. 


tlae patrimony, he need not give up to the coheirs ; nor what 
has been gained by science.”* 

11. 33y labour] by science, war or the like. 

12. Is it not unnecessary to declare, that effects obtained 
as presents from friends, and other similar acquisitions made 
without using the patrimony, are exempt from partition : 
since there was no ground for supposing a partition of them ? 
That rvhat is acquired, belongs to the acquirer, and to no 
other person, is well known: but a denial implies the possible 
supposition of the contrary. 


13. An errone- 
ous solution of it 
quoted. 


13. Here a certain writer thus states grounds for suppos¬ 
ing a partition. By interpreting the text, “ After the death 
of the father, if the eldest brother acquire any wealth, a share 
of that belongs to the younger brothers ; provided they have 
duly cultivated science m this manner, ‘ if the eldest, 
youngest or middlemost, acquire property before or after the 
death of the father, a share shall accrue to the rest, whether 
younger or elder / grounds do exist for supposing friendly 
presents and the like to be liable to partition, whether or not 
the father be living : that is accordingly denied. 


II. Refutation 
ofit andfiolution of 
tlio difficulty. 


14. The argument is erroneous: since there is not here 
a denial of what might be supposed; but the text is a recital 
of that which was demonstratively true : for most texts, cited 
under this head, are mere recitals of that which is notorious 


to the world. 


15 . Another 16. Or you may be satisfied with considering it as an 
Bolutioa proposed. exC eption to what is suggested by another passage, “ All the 
brethren shall be equal sharers of that which is acquired by 


* Menu, 0. 208. The close of this passage is read differently by Culluca- 
Malta, JiiiWla-vihana, Ac,—See Jimuta-vdhana, Ch, 9. Sect. 1. § 3. 
t Menu, 9, 201, 
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IV. 


EFFECTS NOT LIABLE TO PARTITION. 


them in concert and it is therefore a mere error to deduce 
the suggestion from an indefinite import of the word “ eldest” 
in the text before cited (§ 13.) That passage must he inter¬ 
preted as an exception to the general doctrine, deduced from, 
texts concerning friendly gifts and the rest, that they are 
exempt from partition, both before the father’s death and 
after his demise. 



16. Other things exempt from partition, have been ifi. Mam enu- 
enumerated by Menu; “ Clothes, vehicles, ornaments, Ssn^Lemptea 61 ' 

prepared food, women, sacrifices and pious acts, as well as the 
common way, are declared not liable to distribution.’^ 


17. Clothes, which have been worn, must not be divided. 
What is used by each person, belongs exclusively to him; 
and what had been worn by the father, must be given by 
brethren parting after the father’s decease, to the person who 
partakes of food at his obsecpiies : as directed by Vrlhaspati ; 
“ The clothes and ornaments, the bed and similar furniture, 
appertaining to the father, as well as his vehicle and the like, 
should be given, after perfuming them with fragrant drugs 
and wreaths of flowers, to the person who partakes of the 
funeral repast.” But new clothes are subject to distribution. 


17. Exposition 
of the text. The 
apparel of the bre¬ 
thren is retained 
by them. The 
father’s apparel is 
given away at his 
obsequies. A pas¬ 
sage of HrihasjHiti 
confirms this. 
New clothes may 
be distributed. 


18. Yebicles] The carriages, as horses, litters or the like. 18 . Soofvehi* 
Here also, that, on which each person rides, belongs exclu- dutrSatedinsomo 
sively to him. But the father’s must be disposed of as cases. If few, they 


ANNOTATIONS. 

IS. The number being unequal.] Inequality here signifies insufficiency for 
shares ; not imparity of number. And this is fit. Suppose three horses and 
three sons : siuce the number is adequate to the allotment of shares, the horses 
may he divided. Suppose four horses and either three or five sons : since the 
horses do not auswer to the number of coheirs, and cannot be distributed into 


* Vrlhaspati cited in the Refnicara. 

1 X 


f Menu, 9. 219, 
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co to the eldest directed in. regard to Lis clotlies. If the horses or the like 
ably to ' a passage be numerous, they must be distributed among coheirs who 
live by the sale of them. If they cannot be divided, the 
number being unequal, they belong to the eldest brother : as 
ordained by Menu ; “ Let them never divide a single goat or 
sheep, or a single beast with uncloven hoofs : a single goat 
or sheep belongs to the first born.”* 


19. Ornaments 19. The ornaments worn by each person are exclusively 
tlmT^arerounder his. But what has not been used, is common and liable to 
Unworn ^^orna* partition. <c Such ornaments, as are worn by women during 
mentsmay beshar* ]jf e 0 f their husband, the heirs of the husband shall not 

divide among themselves : they, who do so, are degraded 
from their tribe/ 5 f It appears from the condition here 
specified (“ such ornaments as are worn, 55 ) that those, which 
are not worn, may be divided. 


20. Prepared SO. Prepared food, as boiled rice, sweet cakes and the 
r'uined 310 ' ^ C ° n ' like, must be similarly exempted from partition. Such food 

is to be consumed according to circumstances. 

21. A well is 21. Water, or a reservoir of it, as a well or the like, 
turns" 6 l,y being unequal [to the allotment of shares,] must not bo 

distributed by means of the value; but is to be used [by the 
coheirs] by turns. 


ANNOTATIONS. 

shares in their kind, and since a distribution by means of the value is for¬ 
bidden, and the oattle is directed to he given to the eldest brother, the horses 
may be divided so far as they are adequate to tin shares, and the surplus shall 
be given to the eldest. Throughout this title, imparity must bo so understood, 
—SulH'hini. 

21. Being unequal] It is thus hinted, that, if the number be adequate, 
partition takes plac e.—Udlam-bhatla. 


* Menu. 9, 119, 

2 Vo 


f Maw, 9, 200, 
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NOT LIABLE TO PAETITION. 

23. The women or female slaves, being unequal [in 
number, to the shares,] must not be divided by the value, 
but should be employed in labour [for the coheirs] alternate¬ 
ly. But women (adulteresses or others) kept in concubinage 
by the father, must not be shared by the sons, though equal 
in number : for the test of Gautama forbids it. “ No parti¬ 
tion is allowed in the case of women connected [with the 
father or with one of the coheirs] 




22. P em a I q 
slaves aro to la¬ 
bour for Hit's heirs 
by pirns ] but 
concubines are nut 
to be shared. 


Gaiita'.'na forbids 
it. 


28. The term yogaeshema is a conjunctive compound resolv- 23. Interpret^ 
able into yoga and eshema. By the word yoga is signified a cause t^hema lacrifiTel 
of obtaining something not already obtained : that is, a sacri- P ioua acts, 
ficial act to be performed with fire consecrated according to the cited (flO.)^ 0 ' 0 
Vetla and the law. By the term eshema is denoted an auspicious, 
act which becomes the means of conservation of what has berm 
obtained : such is the making of a pool or a garden, or 
the giving of alms elsewhere than at the altar. Both the% e , 
though appertaining to the father, or though accomplished 
at the charge of the patrimony, arc indivisible; as LavgdcsJn 
declares. “The learned have named a conservatory act 
eshema, and a sacrificial one? yoga ; both are pronounced 
indivisible : and so are the bed and the chair .” 


24. Some hold, that by the compound term yoga- eshema, 24. Other in. \ 
those, who effect sacrificial and conservatory acts (yoga and the^amu'tmui ° f 
eshema), are intended, as the king’s counsellors, t’ae stipen- 


aNnotations. 

22 . " Women connected .”] Enjoyed, or kept in co neubinage.— SubSi’hini. 
ietnale slaves, being taken for enjoyment by >,ny one of the brethren or 
coheirs, belong exclusively to him —Rarahttla on Gautama. 

21. Some hold.-] The interpretation, given bv MOV hat HU and the 
Calpataru, is staM.-~B(ilam-bhalia. 


* Gautama, 2 r j. 45 , 
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diary priests, and the rest. Others say, weapons, eowtails, 
parasols, shoes and similar things are meant. 


25 , The com- 25. The common way, or road of ingress and egress 
“°" V w 18 m ' to and from the house, garden, or the like, is also indivisi- 

divisible. 

hie, 

28 . A text of 2G. The exclusion of land from partition, as stated by 
fag'land TE Asanas, (“ Sacrificial gains, land, written documents, pre¬ 
dicted to the -ease p are( j food, water, and women, are indivisible amono- kinsmen 

of inferior sons; x ° 

like a passage of even to the thousandth degree;” 

a Brahmcma by women of the military and other inferior 
tribes: for it is ordained [by JBrUnspatl .•] “ Land, obtained 
by acceptance of donation, must not be given to the son of 
ft Cshatriga or other wife of inferior tribe: even though his 
fiither give it to him, the son of the Brahmni may resume 
it_, when his father is dead.”* 

i!7. Sacrificial gains] acquired by officiating at religious 
ceremonies. 


J nhaspati, 


27. A term in 
the text explain¬ 
ed. 


) bears reference to sons of 


28 . In general 28. What is obtained through the father’s favour, will 
tions^ t!> e his ^sons be subsequently declared exempt from partition. f The sup- 
aie not divisible, position, that any thing, acquired by transgressing restric¬ 
tions regarding the mode of acquisition, is indivisible, has 
been already refuted.^ 

29 . The acqnir- 29. It A** settled, that whatever is acquired at the charge 
*, r h “ fj, d patrh of the patrimoiiy, is subject to partition. But the acquiror 


ANNOTATIONS. 

29. He, among them.'] Among the brethren.— SvMd’hini. 

* This is a passage of Vrihaspati, according to the remark of Bdlam- 
Ihn.tto, j and it is cited as such hy Jim'Ha'Vihana, C. 8, § 19. 
t Sect. 6. § 13-15. $ Sect, 1. § 15, 
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shall, ini such a case, have a double share, hy the text of mony have been 
Yasisht’ha. “ He, among them, who has made an acquisi- of host's Affca teXt 
tion, may take a double portion of it.”* 


30. The author propounds an exception to that maxim. 30 . Not how. 

ever, where tho 

fvvv (/ n i 'f 1 ii ill* t common stock in 

waa. ‘Hut, it the common stock be improved, an imyroved. 

“ equal division is ordained.”f 


31. Among unseparatcd brethren, if tho common stock 31 . Exposition 
be improved or augmented by any one of them, through °Y ( ynyawakt/a ° f 
agriculture, commerce or similar means, an equal distribution 
nevertheless takes place; and a double share is not allotted 
to the acquirer. 


Section Y. 


Equal rights of Father and Son in property ancestral. 


1 . the distribution of the paternal estate among sons lias 
been show n; the author next propounds a special rule con¬ 
cerning the division of the grandfather’s effects by grandsons. 


1. Grandsons 
share tho allot, 
ment which their 
deceased father 
would have had. 


CXXa. “ Among grandsons by different fathers, 
“ the allotment of shares is according to the fathers.”} 


ANNOTATIONS. 

1. Grandsons ly different fathers.'] Children of distinct fathers ; meaning 
sons of brothers. Another reading also occurs : pramtia-pifricdndm “ whose 
fathers are deceased,” instead of aneca-pUricdndm “whose fathers are differ, 
enfc. * ’— SubOd' hini. 

Mlom bhaUa notices another variation of the reading, but with disapproba. 
iioa , a? 2 t ~apitnjacdndm* It intends the same meaning, tliongh inaccurately 
expressed. 


Yasisht’ha, 17. 24. f Y&jnyawalcya, 2.120. 

t Yiijnyamlci/a, 2. 120ff. 
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of Ky4535? 2 ‘ Altll0nffli S’ randsous Lave by birth a right in the grand- 

text. father’s estate, equally with sons; still the distribution of the 

grandfather’s property must be adjusted through their fathers, 
and not with reference to themselves. The meaning here 
expressed is this: if unseparated brothers die, leaving male 
issue; and the number of sons be unequal, one having two 
sons, another thx*ec, and a third four; the two receive a 
single share in right of their father, the other three take one 
share appertaining to their father, and the remaining four 
similarly obtain one share due to their father. So, if some 
of the sons be living and some have died leaving male issue ; 
the same method should be observed : the surviving sons 
take tlieir own allotments, and the sons of their deceased 
brothers receive the shares of their own fathers respectively. 
Such is the adjustment prescribed by the text. 

3 The light of 3 * ^ the father be alive, and separate from the grand¬ 
father and son in father, or if he have no brothers, a partition of the- grand- 


ANNOTATIONS. 

3. If he be deceased.'] A variation in the reading and punctuation of the 
passage is noticed by Bdlambhalta : 1 vibhdgb n’dsti d'hriyamdnC ; apilari 
pitrito bhdga-calpan(Lyuctalio(it, ’ (instead of vibhdgb n’dsti; ad’hriyamdne 
piiari pilritb ifc.) * f partition would not take place, if he be living, since it i 3 
directed that shares shall be allotted in right of the father, if he be deceased.” 

To obviate this doubt the author says.] If the father be alive, and separated 
fiom bis own father, or if, being an only son with no brothers to participate with 
him, lie be alive and not separated from liis own father ; then, since in the first 
mentioned case he is separate, no participation of the grandson’s own father, in 
the grandfather s estate, can be supposed, and therefore, as well as because he 
is surviving, the grandson cannot be supposed entitled to share the grand¬ 
father s property, Bince the intermediate person obstructs his title : and, in 
the second case, although the grandson’s own father have pretensions to the 
property, since he is not separated, still the participation of the grandson in hi 9 
grandtuiiiers estate cannot be supposed, for his own father is living : hone® 
no partition of the grandfathers effects, with the grandson whose father is living, 
can take place in any circumstances, Or, admitting that such partition 
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father’s estate with the grandson would not take place; since 
it has been directed, that shares shall be allotted, in right of 
the father, it he be deceased : or, admitting partition to take 
place, it would be made according to the pleasure of the 
father, like a distribution of his own acquisitions: to obviate 
this doubt the author says ; 


GXXI. For the ownership of father and son is 
“the same in land, which was acquired by the grand¬ 
father, or in a corrody, or in chattels [which 
“ belonged to him.”]* 


4. Land] a rice field or other ground. A corrody] So 
many leaves receivable from a plantation of betle pepper, 
or so many nuts from an orchard of areca. Chattels] gold, 
silver, or other movables. 


5. In such property, which was acquired by the paternal 

grandfather, through acceptance of gifts, or by conquest or 
other means [as commerce, agriculture, or service, f] the 
ownership of father and son is notorious: and therefore 
partition does take place. For, or because, the right is equal. 


ANNOTATIONS. 

may be made, because he has a right by birth ; still, as the father’s supe¬ 
riority is apparent, (since a distribution by allotment to him is directed 
when be is deceased; and that is more assuredly requisite, if ha be living •' 
it follows, that partition tabes place by the father’s choice and that a doubli 
share belouga to him.— Sitbod'hini. 

„ ^ f { a,her «*•] The Calpataru and Apardrea rca, 

a ownership of both father and son’' instead of “ For the ownership o 
father and son MliayCh instead of chaiva hi. 

4. Belie pepper.\ Piper betle. Linn. Betlo leaf. 

Areca.\ Areca Faufel, Goert. Betle-uut. 


279 

property ances¬ 
tral, is equal. 


4. Explanation 
of Ydjiii/atcaln/a's 
text. 


_ 5. Since tho 
right is equal, 
partition is not 
by the father’s 
choice only ; nor 
has ho a double 
share. 


* Tdjuya mlrga, 2. 121, 


t Balani hhatta. 

277-78 






MINfSr/?,, 


CHAP. I. 


MITACSHARA. 

or alike, therefore partition is not restricted to be made by 
the father’s choice ; nor has he a double share. 

0. For the 6. Hence also it is ordained by the preceding text, that 
distribution”’ “ the allotment of shares shall be according to the fathers,” 
before stated (§ l.) ^ j ^ although the right be equal. 

„ 7 The first text “When the father makes a partition 

7 • Other pfls* ^ 

sages reconciled. (Sect. 2 § 1.) relates to property acquired by the father 

himself. So does that which ordains a doable share : “ Let 
the father, making a partition, reserve two shares for 
himself.”* The dependence of sons, as affirmed in the 
following passage, “ While both parents live, the control 
remains, even though they have arrived at old age ;”f must 
relate to effects acquired by the father or mother. This other 
passage, “ They have not power over it (the paternal estate) 
while their parents live ■”% must also be referred to the same 
subject. 

3 Partition of 8. Thus, while the mother is capable of bearing more 
the grandfather's gQ an j the father retains his wordly affections and does 

estate ni ay be > 

exacted by the no fc desire partition, a distribution of the grandfather s estate 
father. ^ does nevertheless take place by the will of the son. 

9. The grand- 9. So likewise, the grandson has a right of prohibition, if 

t° n prevent erp the his unseparated father is making a donation, or a sale, of 

dissipation of the e ff e cts inherited from the grandfather: bat he has no right 
inherited property ° > ° 

by the father: but 0 f interference, if the effects . ere acquired by the father. 

property. aCqUired On the contrary, he must acquiesce, because he is dependant. 

10 . Thedistino- 10. Consequently the difference is this: although he 



* Ndreda, 13. 12. 

f The remainder of this passage has not been found ; nor is the text cited 
in other compilations. Bdlam-lhatta ascribes it to Menu; but it is not found 
in his institutes. 

+ Menu, 9. 201. 
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RIGHTS OF A POSTHUMOUS SON &c. 


have a right by birth in his father’s and in his grandfather’s 
property ; still, since he is dependaut on his father in regard 
to the paternal estate, and since the father has a predominant 
interest as it was acquired by himself, the son must acquiesce 
in the father s disposal of his own acquired property: but, 
since both have indiscriminately a right in the grandfather’s 
estate, the son has a power of interdiction [if the father be 
dissipating the property.*] 


11. Menu likewise shows, that the father, however 
reluctant, must divide with his sons, at their pleasure, the 
effects acquired by the paternal grandfather; declaring, as 
he does (“ If the father recover paternal wealth not recovered 
by his coheirs, he shall not, unless willing, share it with his 
sons ; for in fact it was acquired by him :”Jt that, if the 
father recover property, which had been acquired by an 
ancestor, and taken away by a stranger, but not redeemed 
by the grandfather, he need not himself share it, against his 
inclination, with his sons; any more than he need give up 
his own acquisitions. 


Section VI. 

Rights of a Posthumous Son and of one horn after the 
Partition. 

1. Iiow shall a share be allotted to a sou bom subse- 
quently to a partition of the estate ? The author replies-, 

CXXII. “When the sons have been separated, 
“one who is [afterwards] born of a woman equal in 
“class, shares the distribution 


* SuMd'Mni. 


X Ydjnt/awahya, 2. 122, 
J J 


t Menu, 9. 209. 


231 

tion stated expli. 
citly. 


11. A. passage 
of Menu cited and 
explained. 


1. A son, born 

after partition, is 
entitled to share *. 
conformably with 
thetextof Yojnya .. 
walcya. 
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2 . He takes 2. Tlie sons being separated from their father, one, who 
his fatk” ent »nd shall be afterwards born of a wife equal in class, shall share 


mother. 


the distribution. What is distributed, is distribution, mean¬ 
ing the allotments of the father and mother : he shares that ; 
in other words, he obtains after [the demise of*] his parents, 
both their portions: his mother’s portion, however, only 
if there be no daughter ; for it is declared that “ Daughters 
share the residue of their mother’s property after payment of 
her debts/’f 


X Bom of a 3. But a son by a woman of a different tribe, receives 
onTti'iii^he'tnkos merely his own proper share, from his father’s estate, with 
\ i]f r the whole of his mother’s property [if there be no daughter.];] 

4. Passages of 4. The same rule is propounded by Menu: ec A son, born 
pat !" a ^ er a division, shall alone take the parental wealth.”|| The 
port- term parental (piiryam) must be here interpreted ‘ appertain¬ 

ing to both father and mother :’ for it is ordained, that “ A 
son, born before partition, has no claim on the wealth of his 
parents ; nor one, begotten after it, on that of his brother.”§ 


ANNOTATIONS. 

If there be no daughter .] But, if there be a daughter, the son docs not 
take his mother’s portion.— Subid’hini. 

3. Mis osm proper share.] See Section 8. 

From his father's estate.] Bdlam-bhatta here notices a different reading ; 
piiryam in the accusative, for pitriydt in the ablative : and afterwards, 
mdtrican “ maternal" for mdtuli “ hiB mothers.” The sense [is not materially 
affected, by these variations. 

4. On the wealth of his parents.] This passage, being read differently by 
Jlmv./a-vdhana, (Ch. 7. § 5,) who writes pitryi “ parental or paternal” instead 
ef pitrdk “ oF both parents," is not less ambiguous according to that reading, 
than the text cited from Menu. 


* Bdlam-bhatta. 

f Yajnyawalcya, 2. 118. Vide supra, Sect, 3. § 8. 
|| Menu, 9. 216. 
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RIGHTS OF A POSTHUMOUS SON &c. 

t 


5. The meaning 1 of the text is this : one, born previously 
to the distribution of the estate, has no property in the share 
allotted to his father and mother who are separated [from 
their elder children ;*] nor is one, born of parents separated 
[from their children,] a proprietor of his brother’s allotment. 


6. Thus, whatever has been acquired by the father in the 
period subsequent to partition, belongs entirely to the son 
bom after separation. For it is so ordained: “ All the 
wealth, which is acquired by the father himself, who has 
made a partition with his sous, goes to the son begotten by 
him after the partition : those, born before it, are declared to 
have no right.”} 


7. But the son, born subsequently to the separation, 
must, after the death of his father, share the goods with 
those who reunited themselves with the father after the 
partition: as directed by Menu ; “Or he shall participate 
with such of the brethren, as are reunited with the father”}: 

8. M hen brethren have made a partition subsequently to 
their father’s demise, how shall a share be allotted to a son 
afterwards? The author replies — 

cxxrr«. “His allotment must absolutely be 
‘ made, out of the visible estate corrected for income 
“and expenditure.”!) 


ANNOTATIONS. 

5. In the share.] fidlam hhatla censures another reading, r ibhdai " in the 
division," for bhdgi “ in the share.” 

8. Absolutely.-] The particle v& is here employed affirmatively. The mean, 
ing is, that an allotment for them should he made only from the visible esk t: 
corrected for income and expenditure.— Subid’liini. 


* Bdlam-bhalla. 
{ Menu, 0, 21 S. 


t I rihaspati. See JinuUa vdhana, Oh. 7. § s, 
I! Ydjnt/awalcya, 2. 122a. 

J J ii 


■2S3 


5. Exposition 
of the text last 
cited. 


6. The father's 
subsequent acqui¬ 
sitions belong to 
tho son born after, 
separation. 


7. To bo shar¬ 
ed however with 
such brothers as 
wore reunited. 


8. Uight of a 
posthumous sou ; 


declared in a pas¬ 
sage of 
toulcya. 
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9. Exposition 9. A share allotted for one who is horn after a separation 
of the brethren, which took place subsequently to the death 
of the father, at a time when the mother’s pregnancy was 
not manifest, is “ his allotment.” But whence shall it be 
taken ? The author replies, “ from the visible estate” 
received by the brethren, “ corrected for income and expen¬ 
diture.” Income is the daily, monthly or annual produce. 
Liquidation of debts contracted by the father, is expenditure. 
Out of the amount of property corrected by allowing for both 
income and expenditure, a share should be taken and allotted 
to the [posthumous sou.] 


10. An equal 10. The meaning here expressed is this : Including in the 
for^htm! outof the several shares the income thence arisen, and subtracting the 
allotments of the father’s debts, a small part should be taken from the remain- 
lowanco for gaiu Jer of the shares respectively, and au allotment, equal to their 
own portions, should be thus formed for the [posthumous] 
son born after partition. 


ANNOTATIONS’. 

9. Bit allotment.'] The pronoun “ his” refers to the son born after parti¬ 
tion.— Siiltd’hini. 

Corrected for income and expenditure.] If agriculture or the like have been 
practised by the brethren with their several shares after separation, the gain is 
“ income.” The payment of the father’s debts, the support of their own famii 
lies, and similar disbursements constitute “ expenditure.” Counting the ini 
come in the shares, and deducting the expenditure from the allotments, as 
much as may be in each instance proper, should be taken from each portion, 
and an allotment be thus adjusted for a son born of a pregnancy which existed 
at the moment of the father’s decease, as well as the time of the partition, 
though not then manifest.— Svbld'hini. 

10. Including in the several shares etc.] It is the patrimony though divid¬ 
ed, as much as when undivided. Since then the offspring, though yet in the 
mother's womb, is entitled to a share of the father's goods, as being his issue, 
therefore that offspring is entitled to participate in the gaiu arising out of the 
patrimony. Here again, if it be a male child, he has a right to an equal sharo 
fwith others of the same class.] But, if a female child, she participates for a 

282 




EIGHTS OF A POSTHUMOUS SON &c. 


11. Thus must be understood to be likewise applicable 
in the case of a uepbew, who is born after tbe separation of 
the brethren ; the pregnancy of the brother’s widow, who 
was yet childless, not having been manifest at the time of the 
partition. 


285 


11. The pos¬ 
thumous son ot' a 
brother has the 
same light. 


12. But, if she were evidently pregnant, the distribution 12 . If the prog- 
shouid be made, after awaiting her delivery ; as Vasisht’ka r' a “ c h be 
directs, “ Partition of heritage [takes place] amono- brothers sh °uld be pos£ 
[having waited] until the delivery of such of the Tvomen, as 
are childless [but pregnant.-”*] This text should be inter- JJg}* by< 7< *' 
preted, ‘ having waited until the delivery of the women who 
are pregnant. 5 


ANNOTATIONS. 

quarter of the share due to a brother of the same rank with herself. This 
which will be subsequently explained, should be here understood .-SMdihJ. 
11 Who vas .yet childless] This is according to the reading and inter. 
f ° U °' Ved , He notices, however, another reading 

(aprajasya instead of aprajasij which connects the epithet of "childless’’' 
■with the brother. 

12. Such of the women as arc childless hut pregnant.] Vdehespati lilisra 
connects the word “women” ( or ‘ wives’) with the term "brothers ” Tho 
Ihdpataru, and other compilations, also understand the wives of brothers to L - 
meant ; but, in the SmriU-chandHcd, the passage is interpreted as relating to 

wLI?"' 8 ° f ^ father ' AU C0DCUr “ eXplai ““S ^ « meant of pregnant 

This to ,should he interpreted,] The most natural construction of the 
or.ginal text is Partition of heritage is among brothers and women who are 

childless, until tho birth of issue.’ The authors of the r> 1 1 

Chinldmani follow that interpretation, and conclude that <a share shouliTbe 

set apart lor the widow who is likely to have issue (being supposed pregnant-) 

, i Wb b e ; t 8 ; ; , del 7 ed ’ thB Share “ -*■* ^ - aon, if she 1 Z male 

. woma’n shad have I" Q 1 ^ Shar6 g ° M to tbe br ^hren, and the 

woman shad have a maintenance.’ The author of the Smriti.chandricd 
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13. Present? of 
parents to their 
children are in¬ 
contestable ; 


13. It lias been stated, that the son, born after partition, 
takes the whole of his father's goods and of his mother's.* 
But if the father, or the mother, affectionately bestow 
ornaments or other presents on a separated son, that gift 
must not be resisted by the son born after partition ; or, if 
actually given, must not be resumed. So the author 


declares: 


according to Ydj- CXXIIL “ But effects, which have been given 

tiyawalcya. 

“ by the father, or by the mother, belong to him on 
“ whom they were bestowed.”f 


It. Whether 14. What is given (whether ornaments or other effects,) 
sion - aftCi a dm by the father and by the mother, being separated from then- 
children, to a son already separated, belongs exclusively to 
him ; and does not become the property of the son born after 
the partition. 


25. Or before 15. By parity of reason, what was given to any one,, 
before the separation, appertains solely to him. 


id. This equal- lb. So, among brethren, dividing the allotment of their 
vfheJ'the^cparatr P areu l s who were separated from them, after the demise of 


ANNOTATIONS. 


acknowledges that to be the natural construction of the words ; but rejects 
the consequent interpretation, because it contains a contradiction, and because 
widows are not entitled to participate as heirs. He expounds the text, nearly 
as it is explained in the Mit&cshard, viz. ‘Among brothers, who have 
‘continued to live together, until the delivery of the childless but pregnant 
‘ widow, partition of heritage takes place after the birth of the issue, when its 
‘sex is known; and does not take place immediately after the obsequies.’ 
Viswimara-lhatta, in the Madam-Parijdta, exhibits a similar interpretation; 
‘ Partition takes place after awaiting the delivery of widows who are evidently 
‘ pregnant,’ 


* Vide supra. § 1,-7, 

2$3-84 


f Ydjnyawahi/a, 2. 123. 






misty 


. VII. 


ALLOTMENT FOR WIDOWS See. 



<S L 


those parents, (as may be done by tlie brothers, if there be no son ed sons are tha 
born subsequently to the original partition ;) what had been 
given by the father and mother to each of them, belongs 
severally to each, and is shared by no other. This must be 
understood. 


Section VII. 

Shares allotted to provide for iviclows and for the nuptials of 
unmarried daughters.—The initiation of uninitiated 
brothers defrayed out of the joint funds. 

1. When a distribution is made during the life of the 
father, the participation of his wives, equally with his sons, 
has been directed. (“ If he make the allotments equal, his 
wives must be rendered partakers of like portions.”*) 
The author now proceeds to declare their equal participation, 
when the separation tabCs place after the demise of the 
father : 


CXXIILst. 4< Of heirs dividing after the death of ns provided by 
the father, let the mother also take an equal share.”f J J 1 y °' 


1. Tlio widows 

of the father are 
entitled to equal 
shares with the 
sons : 


"• Of heirs separating after the decease of the father, the 2. Exposition 
mother shall take a share equal to that of a son ; provided no take Vnty’htJ? 6 {£ 
separate property had been given to her. But, if any had property^ 8pe<iuliar 
been received by her, she is entitled to half a share, as will 
be explained.| 


\ 


ANNOTATIONS. 

2. Provided no separate property had been given.] Peculiar properly of» 
woman ( Strid'kana .) Vide C. 2. Sect. 11. § 1. 


* Section 2. 


+ YdjnyaKalcya, 2. 123o. 
? Vide C. 2. Sect. 11. § 34. 
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3. The initia¬ 
tion of brothers 
should be com¬ 
pleted out of the 
common fund3. 


3. If any of the brethren be uninitiated, when the father 
dies, who is competent to complete their initiation ? The 
author replies: 


CXXIV. “ Uninitiated brothers should be ini¬ 
tiated by those, for whom the ceremonies have been 
“ already completed.”"" 


4.__ Exposition 4 . By the brethren, who make a partition after the 
f e Jy nyaKal W as d ecease of their father, the uninitiated brothers should be 
initiated at the charge of the whole estate. 


5. For the mar- 5, In regard to unmarried sisters, the author states a 
ringe of sisters, . 

quarter shares are UltiGrGnt rule l 
allotted. 

CXXIVtf. “ But sisters should be disposed of in 
“ marriage, giving them as an allotment, the fourth 
“ part of a brother’s own share.”f 


6. Explanation G. The purport of the passage is this : Sisters also, who 


ANNOTATIONS. 

3. Initiation.] Sanscdra; a succession of religious rites commencing on 
, tho pregnancy of the mother and terminating with the investiture of the 

[sacerdotal thread, or with the return of the Btudent to his family and finally 
his marriage. 

4. By the brethren who molcc a partition d>c.] By such, for whom all the 
initiatory ceremonies, including marriage, have been completed.— Bdlam- 
bhalta. 

After the decease of their father .] In like manner, while the father is 
living but disqualified by degradation from his tribe or other incapacity, if the 
brethren bo themselves tho persons who make the partition, the same rule 
must be understood in regard to the initiation of brothers at the charge of the 
common stock.— Bulam-bhalta. 

6. The purport of the passage is i/c's.] As commentators disagree in thoir 
interpretation of the text, and a subtile difficulty does arise, the author proceeds 


* YdjnyawaJcya, 2, 124. 
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are not already married, must be disposed of, in marriage, by 
the brethren, contributing a fourth part out of their own 
allotments. Hence it appears, that daughters also participate 
after the death of their father. Here, in saying “ of a 
brother’s own share,” the meaning is not, that a fourth part 
shall be deducted out of the portions allotted to each brother, 
and shall be so contributed; but that the girl shall be allowed 
to participate for a quarter of such a share as would be 
assignable to a brother of the same rank with herself. The 


of Ydjnyawaleya.-S 
text. A quarter is 
not to be taken 
from every bro¬ 
ther’s share ; but 
a portioD, equal to 
a quarter of tha 
amount of a 
brother’s share, is 
assigned to the sis¬ 
ter. 


ANNOTATIONS. 

to show, that his own exposition, and no other, conveys the real sense of the 
passage. Taking the phrase “the uninitiated should be initiated” as here 
understood from the preceding sentence (§ 3,) he expounds the text: < Sisters 
also, who are not already married &c.’ 

, f° me thM inter P let «» words “own share:" ‘ After assigning as many 
" T 8 Rre br ° therS ’ a qUarter part sbouU be ^en to a sister, out 

. . T ral all0tmeuts ; 80 tbat - if «tere be two or more sisters, a quarter 
of every share must be given to each of them.’ 

But others thus expound those terms : ■ Deducting a quarter from each 

, f e “ a, ' eS ’ th0 br ° therS 3bould give that to a sister. If there be two 
or mom ^ters, they and their brothers shall respectively take the same 
subtracted share [and residue:] and no separate deduction shall be made 
[for each.’] 

Both interpretations are unsuitable : for, according to tbo first, if there be 
one brother and seven or eight sisters,* nothing will remain for the brother, 
if a quarter must be given to each sister; or, if there be one sister and many 
brothers, tho sister has a greater allotment than a brother, if a quarter must 
be given to her by each of her brothers ; and this is inconsistent with a text 
which indicates, that a daughter should have less than a son 

Under the second exposition, if there bo one sister and numerous brothers 
the same objection arises, which was before stntpH ’ 

... * 1. at,.1 «i. g .„ „„ .. “ - 


* n a... b. ,i, Kn . .„fti„ 2 .a, fot lb , brolb 
a greater number, the allotment of a quarter to each is impossible. C. 
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<3L 

MITACSHArX. ciiap. x. 

lis : if the maiden he daughter of a 
quarter of so much as is the amount of 
by a Brahmani wife. 

f a certain person had only a Brahmani 
and sisters”' are°of w ^ e > anc * leaves one son and one daughter ; the whole pater- 
tbc same tribe, na l estate should be divided into two parts, and one such 
part be sub-divided into four : and, the quarter being given to 
the girl, the remainder shall be taken by the son. Or, if 
there be two sons and one daughter, the whole of the father’s 
estate should be divided into three parts; and one such part 
be sub-divided into four : and, the quarter having been given 
to the girl, the remainder shall be shared by the sons. But, 
if there be one son and two daughters, the father’s property 
should be divided into thirds, and two shares be severally 
sub-divided into quarters : then, having given two [quarter] 
shares to the girls, the son shall take the whole of the residue. 



sense expressed is tl 
Brahmani, she has a 
an allotment for a son 


7. Example, 


7. For example, i 


ANNOTATIONS. 

an allotment, the fourth part,” (§ 5) would bo impertinent ; or, admitting that 
the precept is observed, still there would be an inconsistency. 

But, according to our method, since each sister has exactly a quarter of a 
share, there is nothing contradictory to the terms of the text “ a fourth part” 
(§ £>.)— Subud'hini. 

7. Dioided into two parts, and one such part .... into four.] If the text 
1 not so explicit, it might have been rather concluded, that the estate 
should be divided into five parts ; one for the sister, aud four for the brother : 
■which would be exactly an allotment of a quarter of the amount of a brother s 
share to a sister. But, according to the distribution exemplified in the text, 
the sister receives one quarter of that which she would have received, had she 
been male instead of female. It is, however, in the instance first stated, a 
seventh only of what her brother actually reserves for himself. 

This is consonant to Mid'hdlit’hi’s interpretation of a parallel passage of 
Menu-.* where he observes, that ‘if the maiden sisters be numerous, the 
< portions are to be adjusted at the fourth part of an allotment for a brother 


# Vide infra, § 9, 


287-88 








MINlSr*,, 



It must be similarly understood in any case of an equal or 
unequal number of brothers and sisters alike in rank. 


8. But, if there be one son of a JBrahmani wife and one ^ Instance, 
daughter by a Cshatriya woman, the paternal estate should different tubes, 
be divided into seven parts ; and the three parts, which 
would be assignable to the son of a Cshatriya, woman, must 
be sub-divided by four : then, giving such fourth part to 
the daughter of the Cshatriya wife, the son of the Brahmani 
shall take the residue. Or, if there be two sons of the Brah- 


mani and one daughter by the Cshatriya wife, the father’s 
* estate shall be divided into eleven parts ; and three parts, 
which would be assignable to a son by a Cshatriya wife, must 
be sub-divided by four: having given such quarter share 
to the daughter of the Cshatriya, the two sons of the Brah- 
matii shall share and take the whole of the remainder. Thus 
the mode of distribution may be inferred in any instance 
of an equal or unequal number of brothers and sisters dis¬ 
similar in rank. 


9. Nor is it right to ii 

“ giving the fourth part” § 

sufficient for her marriage/ b; 

as indefinite. For that contradicts the text of Menu " To fi ;, a 3™g the charges 

of the marriage, 

- ' ’* y 

ANNOTATIONS. 

f of the same class : thus the meaning is, let the son take three parts, and let 
* the damsel take the fourth.’ 

9. For her marriage.] Sansodra (§ 3.) signifies, in this instance, marriage : 
since the previous ceremonies are not performed for females, but only for male 
children.— Subtd’hini §'c. 

“ Oat o} their own allotments respectively.’’] A difference in the reading of 
this passage is remarked in the notes on Jtmvta-vdhana, (C. 3. Sect. 2 § 36.) 

A further variation occurs in the commentary by Mid’hdtit'lii, who reads 
Swdbhi/ah swdbhyixh “to their own sisters;” that is, ‘ sisters of their own 
classes respectively.’ 


terprefc the terms of the text Tl' e n, lot< 

. . ... . . ment of a fourth 

5) as signifying ‘ giving money is not indefinite; 

r considering the word “ fourth” sEenc^fmd* 


K K 2 
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the maiden sisters, let their brothers give portions out of 
their own allotments respectively : to each the fourth part of 
the appropriate share; and they, who refuse to give it, shall 
be degraded.”* 


10 Expinna- 10. The sense of this passage is as follows. Brothers, 
2fcrJ»ti°of a like ha- °f the sacerdotal and other tribes, should give to their 
sisters belonging to the same tribes, portions out of their 
own allotments; that is, out of the shares ordained for persons 
of their own rank, as subsequently explained.-)- They should 
give to each sister a quarter of their own respective allot¬ 
ments. It is not meant, that a quarter should be deducted 
from the share of each and be given to the sister. But, to 
each maiden, should be severally allotted the quarter of a 
share ordained for a son of the same class. The mode of ad¬ 
justing the division, when the rank is dissimilar and the 
number unequal, has been stated : and the allotment of such 
a share appears to be indispensably requisite, since the refusal 
of it is pronounced to be a sin : “ They, who refuse to give it, 
shall be degraded.” (§ 9.) 


11. Ad objec¬ 
tion answered. 


11. If it be alleged, that, here also, the mention of a 
quarter is indeterminate, and the allotment of property suffi¬ 
cient to defray the expenses of the nuptials is all which is 
meant to be expressed: the answer is, no; for there is not 
any proof, that the allotment of a quarter of a share is inde- 


ANNOTATIONS. 


“ To each the fourth part of the appropriate share."'] This part of the text 
is understood differently by Jimftta vdhana, C. 3. Sect. 2. § 36. 

11. In loth codes.] In the text of Ytijnyawalcya and in that of Menu .— 
Suhod’hini. 

Pronomeed to be a sin.] In Menu’s text. (§ D.)-Bdlam-bhoMa. 


* Menu, 9. 118. 


f Sect, 8, § 4. 
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■finite in both codes ; and the withholding of it is pronounced 
to be a sin. 


12. As for what is objected by some, that a sister, who 12. A further 
has many brothers, would be greatly enriched, if the allot¬ 
ment of a [fourth*] part were positively meant; and that 
a brother, who has many sisters, would be entirely deprived 
of wealth ; the consequence is obviated in the manner before 
explained :f it is not here directed, that a quarter shall be 
deducted out of the brother’s own share and given to his 
sister ; whence any such consequence should arise. 


13. Hence the interpretation of Meil’Miit’/d who has no 13. MddUtk'H's 
compeer, as well as of other writers, who concur with him, 
is square and accurate j not that of B/tdrucU. 


14. Therefore, after the decease of the father, an unmar¬ 
ried daughter participates in the inheritance. But, before 
his demise, she obtains that only, whatever it be, which her 
father gives ; since there is no special precept respecting this 
case. Thus all is unexceptionable. 


14. Before the 
father’s demise, a 
daughter can have 
only what he 
pleases to give 
her. 


ANNOTATIONS. 

13. Who lias no compeer .] Who i3 independent of control,— JBdlam-lhatla. 

This commentator treats Asahdya ns an epithet of the author next named 
(Med’hdlil'hi.) The word occurs, however, as a proper name in the Vivdda- 
relndcara, in commenting on a passage of Menu (9. 165.) The meaning may 
he that ‘ the opinion of Asahdya, Med'hdtit'hi, and the rest is accurate : 
not that of Bhdruchi,’ 

MiJThdtit’hi is a celebrated commentator on Menu : and his exposition of 
Menu's text (§ 9.) agrees with the author’s explanation of Tdjnyawalcya's 
(§ 5.) 

Bhdruchi, an ancient author, probably maintained the opinion and inter¬ 
pretation which are refuted in the present Section. 

* Bdlam hhatta. + § 6. 
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Section YIII. 

Shares of Sons belonging to different Tribes. 

mong P 80nB ! ° n by . L The adjustment of a distribution among brothers alike 

women of different in rank, whether made with each other, or with their father, 
has been propounded in preceding- passages (“When the 
father makes a partition See.”*) The author now describes 
partition among brethren dissimilar in class : 

njnylwaitja by ^XXV. “ The sons of a Brahnana, in the several 

tribes, have four shares, or three, or two, or one ; 
the children of a Cshatriya have three portions, or 
two, or one j and those of a Vaisya take two parts, 
or one.”f 

of th ^ t Ianation ^ llK * er the sanction of the Iaw,+ instances do occur of 

a Brahnana having four wives; a Cshatriya, three ; Vaisya, 
two : but a Sudra, one. In such cases, the sons of a Brah. 
norm, born to him by women of the several tribes, shall have 
four shares, three, two, or one, in the order of these tribes. 

3. Etymology 3. The several tribes [vamasas). ] Women of the differ¬ 
ed In tt?' 1 t Jntam ' ent Masses, the sacerdotal and the rest, here signified by the 
word tribe (varna.) The termination sas, subjoined to noun 
in the singular number and locative or other case, bears a 
distributive sense, conformably with the grammatical rule. || 


ANNOTATIONS. 

2. I nder the sanction of the law.] The initial words of a passage of 
}djnijawalcya (1. £7.) are cited in the text, for the sanction of the practice 
here noticed. 

3. Conformally with the grammatical rule.] The author quotes a rule of 
grammar.— (Pdnini, 5. 4. 43.) 


* Section 2. § 1. f Ydjnyawalcya, 2. 125. 

f 7<i gngamleya, 1, 57. || Pdnini, 5. 4. 43. 
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. VIII. SHARES OE SONS OF DIFFERENT TRIBES. 


4. The meaning here expressed is this : The sons of a 
Brahmana, by a Brahniani woman, take four shares apiece : 
his sons by a Cshatriya wife, receive three shares each ; by a 
Tdisya woman, two ; by a Sudra, one. 


5. The sons of a Cshatriya, born to him by women of the 
several tribes, (for that is here understood,) have three shares, 
or two, or one, in the order of the tribes : that is, the sons of 
a Cshatriya man, by a Cshatriya woman, take three shares 
each; by a Taisya woman, two ; by a Sudra wife, one. 

6 . The sons of a Taisya, by women of the several tribes, 
(for here, again, the same term is understood,) have two 
shares, or one, in the order of the classes : that is, the sons of a 
Taisya man, by a Taisya woman, take two shares a piece; by 
a Sudra woman, one. 

7. Since a man of the servile tribe cannot have a sou of a 
uitlerent class from his own, because one wife only is allowed 
to him, (for “a Sudra woman only must be the wife of a 
Sudra man ;”*) partition among his children takes place in the 
manner before-mentioned. 

8 . Although no restriction be specified in the text (§ 1.), 
it must be understood to relate to property other than land 
obtained by the acceptance of a gift. For it is declared [bv 
Vrlhaspati f] “ Land obtained by acceptance of donation, 
u must not be given to the son of a Cshatriya or other wife 
“ of inferior tribe : even though his father give it to him, the 


ANNOTATIONS. 

7. hi the manner before-mentioned.-] As directed by the texts above cited. 
(Ydjnyawalcya, 2. 115. and 118, Vide Sect. 2. and 3.)~SuUd'hini. 


* Menu., 3. 13. 


t Balam-bhatla supplies the author’s name. 

201-y.i 



1. Distribution 
among the sous of 
a brakmana. 


5. Among the 
sons of a Cskalri- 
ya. 


6. Among the 
sous of a Yaisija. 


7. Among the 
sons of a Sudra. 


8. Land rcceir. 

cd in gift is ex . 
clusively taken by 
the lirahmani's 
son: as directed 
by Vrikaspali. \ 
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<SL 

chap. r. 


“ son of the Brahmani may resume itj wlien liis father is 
“ dead." 


9. Acquired by 9. Since acceptance of donation is here expressly stated, 
other means, as J 

purchase &c. it is land obtained by purchase or similar means appertains also to 

of 'the b Cs/iatriyd son °f a Cshatriya ! or other inferior woman. For the son 

not by “hotsJdretl by a Sudra woman is specially excepted (“ The son, begotten 

son. on a Sudri woman by any man of a twice-born class, is not 

entitled to a share of land."*) Now, if land acquired by 

purchase and similar means did not belong to the sons of a 

Cskatriya or Vaisya wife, the special exception of a son by a 

Sudra woman would be impertinent. 

10. The entire 10. But the following- text “ The son of a Bra/mam, a 

exclusion of the n . , . . ’ 

son by a Sudra O shatnya or a t aisya , by a woman of the servile class, shall not 

cc!° "by" Mei°ufsup- s ^ are inheritance: whatever his father may give him, let 

that 0nly be bis P ro P ert y : ”f relates to the case wheresomething, 

towed on him by however inconsiderable, has been given by the father, in his 

lite-time, to his son by a budra, woman. But, if no affectionate 

gift have been bestowed on him by his father, he participates 

for a single share [of the movables]. Thus there is nothing 

contradictory. 


ANNOTATIONS. 

9. Begotten on a Sudri woman.] Sudri does not hero bear its regular 
signification of ‘wife of a Sudra man,’ but intends a wife of the regenerate 
man, being a Sudra woman.— Subod'hini and JBalambhatta. 

The special exception of a son by a Sudra woman would be impertinent.] 
Since the son of the Sudra is specifically excepted, it follows, that the sons of 
the Cshatriya wife and those of the Vaisya do participate.— Subod'hini. 

10. Where something . . . . has been given.] Where an affectionate gift 
has been bestowed. In some copies, the reading is so : Cprasdda-daltam in 
place of pradattam.)- Bdlon-bhalta. 


* This also is a passage of Vrihaspali. See JlmlUa-vdkana, Ch, 9. § 22. 
t Menu, 9. 155. 
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ix, DISTRIBUTION AFTER PARTITION. 
Section IX. 



Distribution of effects discovered after Partition. 


1. Something' is here added respecting the residue after a 
general distribution of the estate. 

CXXVI. “Effects, which have been withheld by 
“ one coheir from another, and which are discovered 
after the separation, let them again divide in equal 
“ shares : this is a settled rule.”* 


1. Ydjnyaa-tX. 
cya directs the dis¬ 
tribution of goods 
which were with¬ 
held from parti¬ 
tion. 


2. TV hat had been withheld by coparceners from each 2. When dk- 

other, and was not known at the time of dividing the aggre- be'divfded^ ^ 
gate estate, they shall divide in equal proportions, when it is 

discovered after the partition of the patrimony. Such is the 
settled rule or maxim of the law. 

3. Here, by saying “ in equal shares” the author forbids 3. In equal 

partition with deductions. By saying “ let them divide,” he £, by ““ th * 
shows, that the goods shall not be taken exclusively by the 

person who discovers them. 

4. Since the text is thus significant, it does i\ot imply, Tll0 01tlbc ^ 

that no oltonce is committed by embezzling the common z,emout "’as an 
property. offenco - 

5. Is it not shown by Menu to be an offence on the part 6 . Is it so, only 

of the eldest brother, if be appropriate to himself the common if cmnmUted ky 

property; and not so, on the part of younger brothers? a" ifapassag^of 
“An eldest brother, who from avarice shall defraud his M ° m ' 
younger brothers, shall forfeit the honours of his primogeni¬ 
ture, be deprived of bis [additional] share, and be chastised 
by the king.”f 


h I. 


* Yijnyttmleya, 2.12tf- 


f Menu, 9, 213. 

293-94 






6. No. If cri- G. That inference is not correct ; for, by pronouncing' 

brother^it^is^Bo^ such conduct criminal in an elder brother, who is independent 

a fortiori, in a an( j re p reS ents the father, it is more assuredly shown (by the 
younger blotter. 1 . . 

argument exemplified in the loaf and stall) to be criminal in 

younger brothers, who are subject to the control of the eldest 

A passage of and hold the place of sons. Accordingly it is declared [in 

the goth fag™ the Veda* ] to be an offence without exception or distinction : 

ral terms. “Him, indeed, who deprives an heir of his right share, he 

does certainly destroy ; or, if he destroy not him, he destroys 

•his son, Or else his grandson.”t 


7. Explanation 7. Whoever debars, or excludes, from participation, an 
Of that passage, er p ePSOn entitled to a share, and does not yield to him 

Lis due allotment; he, being thus debarred of his share, des¬ 
troys or annihilates that person who so debars him of his 
right: or, if he do not immediately destroy hint, he destroys 
his son or his grandson. 

s. Embezzle- 8. It is thus pronounced to he criminal in any person to 
property bcrTmb withhold co mm on property, without any distinction of eldest 
nal in any person. j- or youngest.] 

9. The use of 9- If is argued, that blame is not incurred by one who 

position 'of bright takes tbc g oods > thinking them his own, under the notion, 

to do so, is argued that the common property appertains also to him. 
to be innocent. 


ANNOTATIONS. 

t). By the argument exemplified in the loaf a/nd staff.] If a staff, to winch 
a loaf is attached, be taken away by thieves, it is inferred, that assuredly 
the loaf also has been stolen by them.t So, in the case under consideration, 
if the eldest, who is independent and represents the father, be criminal for 
withholding tho goods, the same may surely be affirmed concerning the rest, 
if they do so.— Suhod’hini. 

* Bdlam-bhalta. 

f A passage of the Veda, as observed by B.dlam-lhoMa. 

X See Jhuilia-vahaiiP. 2, 2o. & 3. 1 , 16, 
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10. That is wrong. lie does incur blame: for, though 
he took it thinking it his own ; still he has taken the property 
of another person, contrary to the injunction which forbids 
his so doing. 



10. .But still' 
the offeuuv? is com¬ 
mitted. 


11. As in answer to a proposed solution of a difficulty 11. An illustra. 

... „ , , . tion from the 

e If an oblation of green kidney beans* be not procurable, Mirndnsi. 

and black kidney beansf be used in their stead, b} 7 reason of 

the resemblance, the maxim, which prohibits the employment 

of these in sacrifices, is not applicable, because they were 

used by mistake for ground particles of green kiduey beans ;* 

it is on the contrary maintained, as the right opinion, that, 

‘although the ground particles of green kidney beans be 

taken as being unforbiddcu, still the ground particles of black 


ANNOTATIONS. 

11. As in answer to a proposed solution.] The author here adduces an 
example of reasoning from the Mimdnsd, in the 0th book (Ad’kydya,) 3d 
Section (p&ila) and 6th topic ( ad’hicarana. ) — Sub6d'hini. 

The black kiduey beau, with certain other kinds of graiti, is declared by a 
passage of the Veda, unlit to be used at sacrifices. A n oblation of green 
kidney beans, by another passage of the same, is directed to be made on 
certain occasions. If then the green sort he not procurable, may the black 
kind bo used in its stead ? The solution first proposed is, that the black sort 
may bo substituted for the green kind, in like mauuer as wild rice is used in 
place of the cultivated sort: and, in answer to the argument drawn from the 
special prohibition, it is pretended, that the prohibition holds against the use 
of the black kidney bean as sucli, and not against its use when ground particles 
of this and other sorts are taken with particles of green kidney beaus as 
being unforbidden. But tbe..correct and demonstrated opinion is, that the 
black kind is altogether unfit to be used at sacrifices, being expressly prohibit¬ 
ed : its particles, therefore, although intermixed with other sorts, are to be 
avoided ; and for this reason they must not be used as a substitute for tbe 
other kind ,—Sub6d’hini and Bdlam-bhafta. 


* Mtidga: Phaseolus Mungo ; green kidney beans, 
t Misha; Phaseolus Max, v. radialus : black kidney beans. 
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kidney beaus are also actually employed : and the prohibitory 
command is consequently applicable in this case/ 

12. Conclusion. 12. Therefore it is established, both from the letter of tbe 
law and from reasoning, that an offence is committed by 
taking common property. 

Section X. 

Hlghts of the Dwyamushyayana or So?i of two Fathers. 

1. The issue of 1 . Intending to propound a special allotment for the 
of another, ''la Lwgdmushgdgana (or son of two fathers,) the author prcvious- 

10 koto- ly describes that relation. 

CXXVII. “ A son, begotten by one, who has 
“no male issue, on the wife of another man, under a 
“legal appointment, is lawfully heir, and giver of 
“ funeral oblations, to both fathers.”* 

2. Interprets* 2. A sod, procreated by the husband's brother or other 
P erson (having no male issue,) on the wife of another man, 
with authority from venerable persons, in the manner before 
ordained, is heir of both the natural father and the wife's 


ANNOTATIONS. 

1. DwyKnuishyayana, or son of two fathers .] As here described, the 
JJwgdmushydgana is restricted to one description of adoptive son, the CsliUroja 
or son of the wife : but the term is applicable to any adopted son retaining his 
filial relation to his natural father with his acquired relation to his adoptive 
parent.—flee Sect. 11. § 32. 

2. In lltc manner before ordained.] The initial words of another passage 
of Ydjnyawalcya are here cited. It is as follows : “ Let the husband's 
*> brother, or a kinsman near or remote, having been authorized by venerable 
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husband : lie is successor to their estates, and giver of ob¬ 
lations to them, according to law. 

3. The meaning of this is as follows. If the husband’s 3. Further ex¬ 
brother, or other person, duly authorized, and being himself pl ation °fit. 
destitute of male issue, proceed to an intercourse with the 

wife of a childless man, for the sake of raising issue both for 
himself and for the other; the son, whom he so begets, is the 
child of two fathers and denominated Diuyamushjayana. He 
is heir to both, and offers funeral oblations to their manes. 

4. But, if one, who has male issue, being so authorized, 4. But, if the 


„ lln natural father 
o U P have other male 


father 


Lave intercourse with the wife for the sake of raisin » 


issue to her husband only; the child, so begotten bv him is 18suo > the clultl ia 
. 1 J > son 0 f t j le husband 

son ot the husband, not of the natural father : and, by this onl .v ; as appears 

restriction, he is not heir of his natural father, nor qualified fP “* a8e of 

to present funeral oblations to his manes. It is so declared 

by Menu: “ The owners of the seed and of the soil may be 

considered as joint owners of the crop, which they agree by 

special compact, in consideration of the seed, to divide 

between them.”* 


5. By special compact.] When the field is delivered by 



the owner of the soil to the owner of the seed, on an agree¬ 
ment in this form, “ let the crop, which will be here produced, 
belong to us both j” then the owners both of the soil and of 
the seed are considered by mighty sages as sharers or pro¬ 
prietors of the crop produced in that ground. 


ANNOTATIONS. 


'‘ is the husbands son, denominated (Cshityaja) son of the wife/'f 


“ persons, and being anointed with butter, approach the childless wife at 
“ proper seasons, until she become pregnant. He, who approaches her in 
“ any other mode, is degraded from his tribe. A child, begotten in that mode, 


Menu. 0. 53. 


t Ydjnyawalcya, 1. 69—70. 
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6. Another pas- 0, So [the same author.] " Unless there he a special 

sage of fche same 

author. agreement between the owners of the land and of the seed, 

the fruit belongs clearly to the land- owner; for the soil is 
more important than the seed.”* 

7. If there be 7. But produce, raised in another’s ground, without 

no stipulation, the , . , „ . . , , . , 

child belongs to stipulating tor the crop, or without a special agreement that 
band m0tUera hUS ' belong to both, appertains to the owner of the ground: 

for the receptacle is more important than the seed; as is ob¬ 
served in the case of cows, mares and the rest. 

8. The com- 8. Here, however, the commission for raising up issue is 

up issue is restrict- relative to a woman who was only betrothed, since any other 

wife: Til ^appears sucl1 appointment is forbidden by Menu. For, after thus 

from a comparison premising a commission, “ On failure of issue, the desired’ 
of passages of . , 

Menu. onspring may be procreated, either by his brother or some 

other kinsman, on the wife who has been duly authorized : 
anointed with liquid butter, silent, in the night, let the kins¬ 
man, thus appointed, beget one son, but a second by no 
means, on the widow [ or childless wife ;]”f Menu has him¬ 
self prohibited the practice: “ By regenerate men, no widow 
must be authorized to conceive by any other: for they, who 
authorize her to conceive by any other, violate the primeval 
law. Such a commission is no where mentioned in the nup¬ 
tial prayers; nor is the marriage of widows noticed inlaws, 
concerning wedlock. This practice, fit only for cattle, and. 


ANNOTATIONS. 

8. The commission . . . . is relative to a woman who was only betrothed.] 
The commentator, Bdlam bhatla, dissents from this doctrine : and cites passages 
of law to show, that, after troth verbally plighted, should the intended husband 
die before the actual celebration of the marriage, the damsel is at the disposal 
of her father to be given in marriage to another husband. It is unnecessary 
to go into his explanation of the passages cited in the text, in support of 
another opinion. 


* Menu, 9. 52. t Menu, 9. 59,- 90. 
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reprehended hy learned priests, was introduced among men, 
while Tina had sovereign sway. He, possessing the whole 
earth, and therefore eminent among royal saints, gave rise to 
■a confusion of tribes, when his intellect was overcome hy 
passion. Since his time, the virtuous censure that man, who, 
through delusion of mind, authorizes a widow to have inter¬ 
course for the sake of progeny.”* 



9 Nor is an option to he assumed from the [contrast of] 9. An option 
... , At • ji must not in- 

precept and prohibition. Since they, who authorize the ferred from the in- 

practice, are expressly censured : and disloyalty is strongly thsf'pro' 

reprobated in speaking of the duties of women ; and con- hibition : for Mtim 
1 r , . ,, T , , i enjoins continence 

tine nee is no less praised. r lhis, Menu has shown ; % Let the to a widow, 

faithful wife emaciate her body hy living voluntarily on pure 

flowers, roots, and fruit; hut let her not, when her lord is 

deceased, even pronounce the name of another man. Let 

her continue till death forgiving all injuries, performing 

harsh duties, avoiding every sensual pleasure, and cheerfully 

practising the incomparable rules of virtue, which have been 

followed by such women, as were devoted to one only 

husband. Many thousands of Brahvtanas , having avoided 

sensuality from their early youth, and having left no issue 

in their families, have ascended nevertheless to heaven; 

and, like those abstemious men, a virtuous wife ascends to 

heaven, though she have no child, if, after the decease of her 

lord, she devote herself to pious austerity : but a widow, who, 

from a wish to bear children, slights her deceased husband, 

brings disgrace on herself here below, and shall he excluded 


ANNOTATIONS. 

9. It is not right, to deduce an option."] For an option is inferred in the 
case of equal things : but here a censure is passed on those persons, who 
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10. Menu, ex¬ 
plains tile occasion 
on which she may 
he authorized to 
raise up issue to 
her husband. 


11. Interpreta¬ 
tion of the text. 


from the abode of her lord.”* Thus the legislator has 
forbidden the recourse of a widow or wife to another man, 
even for the sake of progeny. Therefore it is not right to 
deduce an option from the injunction contrasted with the 
prohibition. 

10. The authorizing of a woman sanctified by marriage, 
[to raise up issue to her husband by another man,] being 
thus prohibited, what then is a lawful commission [to raise 
up issue ?J The same author explains it: “ The damsel, 
whose husband shall die after troth verbally plighted, his 
brother shall take in marriage according to this rule : having 
espoused her in due form, she being clad in a white robe, and 
pure in her conduct, let him privately approach her once in 
each proper season, until issue be had ”f 

11. It appears from this passage, that he, to whom a 
damsel was verbally given, is her husband without a formal 
acceptance on his part. If he die, his own brother of the 
whole blood, whether elder or younger, shall espouse or take 
iu mairiage the widow. “ In due form,” or as directed by 
law, having espoused” or wedded her, and “ according to 
this rule, namely with an inunction of clarified butter and 
with restraint of voice See. let him “ privately” or in secret, 
“ approach her, clad in a white robe, and pure in her conduct,” 
that is, restraining her mind, speech and gesture, " once” at 
a time, until pregnancy ensue. 


ANNOTATIONS. 

authorize such a practice, and none upon those who forbid it. The injunction 
lot [iiohiliition are consequently not equal : and therefore an option is 
not inferred. —Subtd'hini, 


* -Menu, 5. 157.-161, 
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SONS BY BIRTH AND BY ADOPTION. 



12. These espousals are nominal, and a mere part of the 
form in which an authorized widow shall be approached ; like 
the inunction of clarified butter and so forth. They do not 
indicate her becoming the wedded wife of her brother-in-law. 


12. The inter¬ 
course of the 
widow with her 
husband's kinsman 
is a nominal mar¬ 
riage. 


13. Therefore the offspring, produced by that intercourse, 
appertains to the original husband, not to the brother-in-law. 
But, by special agreement, the issue may belong to both. 


13. The issuo 
belongs to the 
husband ; or, by 
special agreement, 
to both. 


Section XI, 

Sons by Birth and by Adoption. 

1. A distribution of shares, among sons equal or unequal 1. Sons by birth 
in class, has been explained. Next, intending to show the S deLfbefby 
rule of succession amoug sons principal and secondary, the }y 'J"^ aKaU 'h a - 
author previously describes them. 


ANNOTATIONS. 

12. These espousals are nominal .] The notion is this : as an inunction of 
clarified butter, and other observances, are prescribed as mere forms in ap- 
proachiug an authorized widow ; so these espousals are a raero part of that 
intercourse, and not a principal and substantive act, whence the parties might 
be supposed to become a married couple.— Subid'hini and Bdlam-bhatta. 

for the woman cannot become a lawful wedded wife, being twice-married._ 

Bdlam-bhatta. 

13. Therefore the offspring <L-c.] The child is not a legitimate sou (atirasa) 
of both parents; but is (eshetraja) son of the soil or wife, and appertains to 
the husband or owner of the soil, provided no agreement were made to this 
effect: 'the offspring, here produced, shall belong to us both.’ But, if such a 
stipulation exist, he is sou of both.— Subod’hini and Bdlam-bhatta. 

3te is not legitimate son (aurasa) of the uatnral father, hut similar to a 
legitimate son ; as will be made evident in the sequel.* —Bii/am-bhatU. 

1. f-on of his maternal pi-andsire.~\ In the numerous quotations of this 
passage, some read srlt.iA "son,*' others sniritah " culled, and others again 


* Vide Sect. 11. § 4; 
hi U 
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1st. The legiti¬ 
mate son. 

2nd. Son of an 
appointed daugh¬ 
ter 

3rd. Son of the 
wife. 


CXXVIII. “ The legitimate son is procreated on 
“ the lawful wedded wife. Equal to him is the son 
“ of an appointed daughter. The son of the wife is 
“ one begotten on a wife by a kinsman of her husband, 
“ or by some other relative.” 


4th. Son of hid¬ 
den origin. 

5 th. Son of an 
unmarried woman. 


CXXIX. “ One, secretly produced in the bouse, 
“ is a son of bidden origin. A damsel’s child is one 
“ born of an unmarried woman : be is considered as 


son of his maternal grandsirc.” 


cth. Son of a CXXX. “ A child, begotten on a woman whose 
m.m. 1111,1 “ [first marriage bad not been consummated, or on 

“ one who bad been deflowered [before marriage,] is 
7th. Son given. “ called the son of a twice-married woman, lie, 
« whom bis father or bis mother give for adoption, 
“ shall be considered as a son given.” 


Sth. Son bought. 
8th. Son made. 

10th. Sou self- 
given. 

11th. Son of a 
pregnant brido. 


CXXXI. “ A son bought is one who was sold by 
“ his father and mother. A son made is one adopted 
" by the man himself. One, who gives himself, is 
“ self-given. A child accepted, while yet in the womb, 
“ is one received with a bride.” 


12th. Son de¬ 
serted. 


CXXXII. “ He, who is taken for adoption, having 
“ been forsaken by bis parents, is a deserted son. 


ANNOTATIONS. 

nAalali “considered.” The sonae is not materially affected by these differ, 
cnees ; as either term, being not expressed, must he understood. 
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2. The issue of the breast (uras) is a legitimate sou 
(aurasa.) He is one born of a legal wife. A woman of equal 
tribe, espoused iu lawful wedlock, is a legal wife ; and a son, 
begotten [by her husband"] on her, is a true and legitimate 
son ; and is chief in rank. 

3. The son of an appointed daughter (putricd-puira) is 



ANNOTATIONS. 

2. A soil, begotten on a woman of equal tribe.'] In fact it is not to be so 
understood. For it contradicts the author’s own doctrine, since he includes 
the 31urd'Mvasicta and others, born in the direct order of the tribes, among 
legitimate issue (§ 41.) They are not sons begotten on a woman of equal 
tribe : and, if issue by women of different tribes be not deemed legitimate, 
being considered as born of wives whom it was not lawful to marrj, then it 
might follow, that other persons would take the heritage, although such sons 
existed. Hence the mention of a wife equal by tribe intends only the pro- 
ferablcneas [of her or her offspring :] and the restriction, that she be a lawful 
wife, excludes the cslietraja or issue of the soil, and the rasl.—VecramitrOdaya. 

The Boh by a woman of equal tribe espoused in any of the irregular forms 
of marriage (.4 sura if'e.) is a legitimate son : and the sons of a Brahmana, by 
wives espoused in the direct order of the classes ( Cshatriya Ac.), denominated 
the Mnrd'hdousiclo, the Ambasht’ha, and the Pdrasava or Nishdda ; and the 
sons of a Cshalriya by wives of the T'aisya or Sudra tribe, named the tfa- 
hishya and the Lyra ; and the son of a Vaisya by a Sudra woman, called the 
Carana ; are all legitimate sons.— V is weswar abh alia iu tho Madana-Pdrij&ta: 

By the term “lawful” is excluded a woman espoused by one to whom such 
marriage was not permitted : therefore the sons by women of superior tribe 
are not legitimate ; and, for this purpose, the word “lawful” has been intro¬ 
duced into the text (§ 1.) A lawful wife for a man of a regenerate tribo is a 
woman of a regenerate tribo ; and, for a Sudra man, a Sudra woman. For 
want of a wifo of preferable description, one analogous is allowed. Con¬ 
sequently it is not indispensable, that the wife be of the preferable description. 
Even a Sudra woman may be the wife of a regenerate man j and her .ssue is 
legitimate, as will be shown. — Balam-bhaita . 

3. Equal to the legitimate son.] Tho daughter appointed to bo a son, and 


* JBdlam-bhatta directs this to be supplied hi conformity with passages of 
Yhhmt (15. 2.) and Menu, 0. 166.) 
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of the text. Legi- 
timac; son. 


3. Sou of am 
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appointed 
daughter, describe 
ed by Vasisht’ki ; 
and daughter ap¬ 
pointed to be a 
son ; 


<SL 

. I. 


equal to Lira ; that is, equal to tLc legitimate son. The term 
signifies son of a daughter. Accordingly be is equal to tbc 
legitimate son ; as described by Va&hht’ha : “ This damsel, 
who has no brother, I will give unto thee, decked with orua- 


ANNOTATIONS. 

the son of an appointed daughter, aro either of them equal to the legitimate 
son.— Visicdswara in the Madana-Pdrijata. 

Since the son of an appointed daughter is son of legitimate female issue, 
therefore he is equal to a legitimate son : but he is not literally a legitimate 
son, being one remove distant.— Visu-dsicara in the SuMd'hini. 

Or that term may signify die.] It may signify a daughter who becomes by 
appointment a son ; that is, who is put in place of a son. Although she be 
legitimate, yet being female, she is merely equal to a son.— VeeramilrSdaya. 

“ Equal to him,” equal to the legitimate son, is the putried-putra or daugh¬ 
ter appointed to be a son : for, since ail the terras of the definition of alcgitimate 
son, excepting sex, are applicable to her, she is similar to him.— Apardrca. 

The Putricd-putra 5b of four descriptions. The first is the daughter ap¬ 
pointed to he a son. She is so by a stipulation to that effect. The next is 
her son. He obtains of course the name of ‘ son of an appointed daughter,’ 
without any special compact. This distinction, however, occurs : he is not 
in placa of a son, but iu place of a son’s son, and is a daughter’s son. 
Accordingly he is described as a daughter's son in the text of Sane ha and 
Licluta: “An appointed daughter is like unto a son ; as Prdchdtata has 
declared : her offspring is termed ton of an appointed daughter : he offers 
funeral oblations to the maternal grandfathers and to the paternal grandsires. 
There is no difference between a son's son and a daughter’s son in respect of 
benefits conferred.” Tho third description of son of an appointed daughter 
is the child born of a daughter who was given in marriage with an express 
stipulation in this form “ the child, who shall be born of her, shall be rnino 
for the purpose of performing my obsequies.''* He appertains to bis maternal 
grandfather as an adopted son. The fourth is a child born of a daughter who 
was given in marriage with a stipulation in this form : “ The child, who shall 
bo born of her, shall perform the obsequies of both.” He belongs, as a son, 
both to his natural grandfather and to his maternal grandfather. But, iu tho 
caBe where Bhe was iu thought selected for an appointed daughter,f she is so 
without a compact, and merely by an act of the mind .—Hemddri. 


* Menu, 9, 127. 


t Menu, 9. 136. 
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merits : llie son, who may he horn of her, shall he my son.”* 
Or that term may signify a daughter becoming by special 
appointment a son. Still she is only similar to a legitimate 
son ; for she derives more from the mother thau from the 
father. Accordingly she is mentioned by Vasisht’ha as a 
son, but as third in rank : “ The appointed daughter is con¬ 
sidered to be the third description of sons.”f 

4. The son of two fathers ( dwt/amuslnjayam ) J is inferior 
to the natural father’s legitimate son, because he is produced 
in another’s soil. 



ANNOTATIONS. 

The son of the appointed daughter belongs in general only to the maternal 
grandfather : but, by special compact, to the natural father also. Thus Yuma 
says : “ Let the son of an appointed daughter perform tho obsequies of his 
maternal ancestors exclusively : but, if ho succeed to the property of both, let 
him perform the obsequies of both.” Accordingly this child also is denomi¬ 
nated dwgdmushydyana or son of two fathers.— B&lambhatta. 

“The appointed daughter is the third description of sons.’’] “ For she, who 
has no brother, reverts to her male ancestors and obtains a renewed filiation.”_ 

The adopted daughter is counted by Vasisht'ha as tho third: not by Ydjnya- 
ualcya. — Subdd'hini. s 

Milra Misrd reads second instead of third ; against the authority of the 
institutes and of every compiler who has cited this passage. 

4. Is inferior to the legitimate son.] He is similar to the son of the body._ 

jBdlambhaUa. 

Is not tho son of two fathers tho offspring of his natural father ? Is he 
then a legitimate son ? or one or other of tho various descriptions of adoptive 
and secondary sons? Anticipating this question, the author says : “ He is 

not different from him be is equal to a son of the body.— Su.b6J.hini. 

The commentary last cited roads avisishta ‘not different’ instead of apaorishta 
‘inferior.’—Both readings are noticed by Bdlam bhaUa. 


* Vasisht'ha, 17. lfi. f Vasisht'ha, 17. 14. 

Z Vide Sect. 10. || Vasisht'ha, 17. 15. 
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5. Son of tlie 5. A cLild, begotten by another person, namely by a 
kinsman, or by a brother of the husband, is a wife's son 
( cshitraja .) 


6. Son of Lid- G. The son of hidden origin ( gud’haja ) is one secretly 
brought forth in the husband’s house. By excluding the 
case of a child begotten by a man of inferior or superior tribe, 
this must be restricted to an instance where it is not ascer¬ 
tained who is the father, but it is certain that he must 
belong to the same tribe. 


ANNOTATIONS. 

5. A child, begotten by another person,... .is a wife's son.'] There are two 
descriptions of cshdtraja or wife’s son ; the first of them is son of both fathers 
(dwipitrica;) the other is adopted son of the wifo’s husband.— Veeramilrodaya. 

A sou begotten, under a formal authority, by a kinsman being of equal class, 
or by another relative, is a wife’s son.— Viswiswara in the hladana-Pdrijdla. 

6. lie must belong to the same tribe.] A child secretly conceived by a 
woman, in her husband’s house, from a man of the same tribe, but concern¬ 
ing whom it is not certainly known who the individual wa3, is named a son 
of concealed origin. The ignorance as to the particular person must be the 
husband’s, not the wife’s : and the knowledge of his equality in tribe may be 
obtained through her ; for surely she must know who he is. But, if she 
really do not know his tribe, having been secretly violated by a stranger fin a 
dark night,*] then the child bears the name of a sou of hidden origin, but 
is not so fit a son as the one before described.— Viswiswara in the Madana~ 
Pdriydta. 

In Buch circumstances, the child must be abandoned, say others.— Bdlam- 
bhatla. 

Since the natural father is not known, the child belongs to the fiame Uibo 
with his mother. But, if there be a suspicion, that he was begotten by a man 
of inferior tribe, he is contemned. — Vichcspali ifisra in the Srddd’ha - 
chinldmani. 

A son, who is bom of the wife, and concerning whom it is not certainly 
known who is the natural father, is adoptive son of the mother's husband, and 
called son of concealed origin. Being son of the adoptive father’s own wife 


* Bdlam-YuvMa, 
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7. A damsel’s child {cdnma) is the offspring of an 
unmarried woman by a man of equal class (as restrict¬ 
ed in the preceding instance :) and he is sou of his 
maternal grandfather, provided she he unmarried and abide 
in her father’s house. But, if she he married, the child 



ANNOTATIONS. 

and begotten on her by another man, he is similar to the son of the wife, and 
therefore described after him.— Apar&rca. 

7. By a man of equal class.] As the son before described must be one 
begotten by a man of like tribe, so must this son also be tho offspring of a 
man of equal class. “ Damsel” does not here signify unmnrrried only : for, 
even with that import, the term is frequently used in the sense of ‘ unconnect¬ 
ed with man.’ But it signifies a woman with whom a regular marriage has 
not been consummated.— Bdlam-bhalta. 

The meaning of the passage of tlic Mltdcshard is this Unmarried” 
signifies one, whose nuptials have not been commenced married," whose 
nuptials are begun. The affix here implies an net begun and not past. For 
a child begotten by a paramour alike in class, on a woman whose marriage is 
complete, is a son of concealed origin.— Yeeramilridaya. 

The child, born of an unmarried woman, is denominated son of a damsel ; 
and is considered by Menu and the reBt ns son of his maternal grandfather. 
Being produced in a Boil Which in some measure appertains to him, namely his 
daughter, the child, is similar to the son of concealed origin, and is therefore 
mentioned by Ydjnyamlcya, next after him.— Apardrca. 

If the maternal graudfather have no male issue, then the damsel’s son is 
deemed his eon ; if he linvo issue, then the child is son of the husband. If 
both bo childless, ho is adoptive son of both.— Pdnjita cited in the lle/nd- 
car a and Sudd’hi-vivdca. 

If either of them be destitute of male issue, the child is his son ; but, if 
both be so, the child is son of both.— Bdlam-bhalta, 

So Menu intimates.'] The meaning of the passage cited from Menu is as 
follows : a young woman, betrothed, but whose nuptials have not been com¬ 
pleted ; and who is consequently a maiden, since she is not yet become the 
wife of her intended husband: a son (we say) borne by such a damsel is 
denominated a damsel's child, and is considered as son of tho bridegroom ; 
that is, of the person by whom Bhc is espoused. Accordingly the condition 
“ in the house of her father” is pertinent as an explanatory phrase : for, trier 
marriage, she inhabits the house of h r husband.— YceramiUbdayrt. 
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8. Son of 
twice-married v 
mnu. 


mitacsiiara. 

by becomes sou of her husband. So Menu intimates ; “ A son, 
whom a damsel conceives secretly in the bouse of her father, 
is considered as the son of her husband, and denominated a 
damsel s son, as being born of an unmarried woman.'”'’* 

a 8. The son of a woman twice-married is one begotten 
l*y a mai1 equal class, on a twice-married woman, whether 
the first marriage had or had not been consummated. 


ANNOTATIONS. 

8. Whether $'c.] Whether the marriage had or had not been consummat¬ 
ed by the first husband, and whether she have been forsaken by her husband 
in his life-time or be a widow. Such is the meaning. Accordingly Vishnu so 
declares : “ He, whom a woman, either forsaken by her husband, or a widow, 
and again becoming a wife by her own choice, conceived [by a second husband,] 
is called the son of a woman twicu-married.”+ The child is son of the natural 
father : for the first husbands right to the woman is annulled by his death or 
relinquishment; and she has not been authorized to raise up issue to him ; and 
she takes a second husband solely by her own choice.— Bdlam bhalta. 

There are two descriptions of twice married women : the first is a woman 
whose marriage has not been consummated, but ouly contracted, and who is 
espoused by another man. The other is a woman who has been blemished by 
intercourse with a man, before marriage. The offspring of such a woman ia 
(pauncr.bhava) son of a twice married woman. Accordingly it is so express, 
ed in the text.— Veeramitrddaya. 

*’ A woraaa > whose marriage had not been consummated, and who is again 
espoused, is a twice-married woman. So is she. who had previous intercourse 
vith another man, though she be not actually married a second time.”— 
VMnu.f 

A child begotten “ on a woman, whose [first] marriage had not been con- 
Humiliated on the wife of an impotent man or the like, whether she have 
become a widow or not; or on bis own wife " who had been deflowered 
who had been enjoyed by strangers, and who is taken back, and again 
espoused ; the child (we say) begotten on such a woman, is called ‘sou by a 


* Menu, 9. 1 72 . 

■f Menu, 9. 175. Erroneously cited as a passage of Vishnu. 
v Vishnu, 15. 8.-9. 
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9. He, who is given by his mother with her husband’s 9. Son given 
consent, while her husband is absent, [or incapable though dcfCubcdu J 3Jtnw ’ 
present,*] or [without his asseutf] after her husband’s tie- 


ANNOTATIONS. 

•woman twice-married.’ The twice-married woman has been described in the 
first book [of Ydjnyawalcya's institutes.]— Apardrca. 

“ Whether a virgin or deflowered, she who is aga : u espoused with solemn 
rites, is a twice-married woman : hut she, who deserts her husband and 
through lust cohabits with another man of the same tribe, is a self-guided 
woman.”— Ydjnyawatcya-t 

There are two descriptions of women termed anyap&rvti || or previously con¬ 
nected with another : namely the pemcrbhA or woman twice-married, aud the 
swairinC or st-lfguided and unchaste woman. The twice-married woman also 
is of two descriptions ; according as she has or has not been deflowered. She, 
who is not a virgin, is blemished by her intercourse with mau before the 
nuptial ceremony : she, who is yet a virgin, is blemished by the repetition of 
the ceremony of marriage. But one, who deserts the husband of her youth, 
and through desire cohabits with another mau of the same tribe, is a self-guided 
woman (swairinij — hlitdcsliard.§ 

A woman, who, having been married, whether she be yet a virgin or not, is 
again espoused in duo form by her original husband or by another, is a twice- 
married woman. She is so described by Menu .- “If she he still a virgin, or 
if she left her original husband and return to him, she may again perform tho 
marriage ceremony with her second [or, in the latter case, her original] hus. 
hand :"U and by Va-isht'ha ; “ She, who, having deserted tho husband to whom 
she was married in her youth, and having cohubited with others, returns to his 
family, is a twice-married woman. Or she, who deserts a husband impotent, 
degraded, or insane, and marries another husband, or does so after the death 
of the first, is a twice-married woman.’’** The repetition of the nuptial 
ceremony constitutes her a twice-married woman But she, who leaves her 
husband and through desire cohabits, without marriage, with a man of tho 
same tribe, is a self-guided woman. — Apardrca. 

9 . lie, who is given by Ids mother with her husband’s consent .] Yasiihl'ha 
says “ Let not a woman either give or accept a sou, unless with til assent of 
her husband.”tt He had before said ‘.'Man, produced from virile seed and 


# Sillurn-bhaUil. 

$ Yiljnytinalcya, 1. 08. 

§ On i iijni auxilvya, 1. 08. 
•** Yarishtha, 17. 18.—19. 


t Bdlam hhalta. 

|| Same with parapiirvd. See Menu, 5. 103. 
H Menu, 9. 170. 

•ft VasishCha, 15. 1, 
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cense, or who is given by liis father, or by both, being of the 
same class with the person to whom he is giveD, becomes his 
given son ( dattaca .) So Menu declares: “ He is called a son 


ANNOTATIONS. 

■uterine blood, proceeds from his father and his mother, as an effect from its 
cause. Therefore both his father and his mother have power to give, to sell, 
or to abandon their son. * 

Concerning the mother’s authority to give away her son, when she is a 
w idow', see a subsequent note. In regard to a widow’s power of adopting a 
son, there is much diversity of opinions. Vdchespati Misra, who is followed 
by the Mait'hila school, maintains that neither a woman, nor a Sv.dra, can 
adopt a dattaca or given son ; because the prescribed ceremony (§ 13.) includes 
a sacrifice, which they are incapable of performing. This difficulty may be 
obviated by admitting a substitute for the performance of that ceremony : and 
accordingly adoption by a woman, under an authority from her husband, is 
allowed by writers of the other schools of law. Nanda Pandiia, however, 
in his treatise on adoption, restricts this to the case of a woman whose husband 
is living, since a widow cannot, he observes, have her husband’s sanction to the 
acceptance of a son. On the other hand, Bdlam-lhatla contends, that a 
woman’s right of adopting, a3 well as of giving, a son, is common to the 
•widow and to the wife. This likewise is the opinion of the author of the 
Fyavahdramayuc’ha : but, while he admits, that a widow may adopt a son 
w ithout her husband's previous authority, he requires, that she should have 
the express sanction of his kindred. Writers of the Oaura school, on the 
contrary, insist on a formal permission from the husband declared in his life* 
time. 

Being of the same class with the person to whom he is given. J Or being given 
to a person of the same olass. The two readings, {savarndya in the dative, or 
savarnuyah in thu nominative,) both noticed by the commentator Bdiatn - 
lhatta, give the same sense. 

The adopted son must be of the same tribe with the giver or natural parent 
as well as with the adoptive parent, according to the remark of A par area 
cited with approbation by Nanda Pandiia in his treatise on adoption. 

Becomes his given son.] The son given (dattaca or dattrima) is of two 
sorts ; 1st simple, 2d son of two fathers (dutydmushydyana.) The first is one 
bestowed without any special compact; the last is one given under an agree¬ 
ment to this effect “ he shall belong to us both.”— Vyavahdramayuc’lia. 
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given ( datlrima ,) whom his father or mother affectionately 
gives as a sou, being alike [by class,] and in a time of dis¬ 
tress; confirming the gift with water.”* 

10. By specifying distress, it is intimated, that the son 10 Distress is 
should not be given unless there be distress. This prohibi- ^parent in gWing 
tion regards the giver [not the taker.f] away Ins offspring. 


ANNOTATIONS. 

“ Whom ?iis father or mother giots."] Mcd'hdtiChi reads and interprets 
“whom his father and mother give;” (inserting the conjunctive particle 
cha instead of the disjunctive vd.) Bdhm-bhatta condemns that reading ; 
and infers from the disjunctive particle and dual numbor in tho text, that 
three cases are intended ; viz. 1st. The mother may give her son for adop¬ 
tion with her husband's consent, if he be absent or incapable ; and without it, 
if he be dead or the distress be urgent. 2d. The father may give away his 
boh without his wife’s consent, if she be dead, or insane, or otherwise 
incapable ; but, with her consent, if she reside in her own father’s house. 3d. 
Tho father and mother may conjointly give away their son, if they be living 
together. 

“ Whom his father or mother affectionately gives."] Amicably: not from 
avarice or intimidation. In the Veerarnitrbdaya, the word is expressly stntod 
to be used adverbially : but Balam-bhatta considers it as an epithet of the 
son to be adopted, and as implying, that the adoption is not to be made against 
his will or without his free consent. 

“ Being alike."] This is interpreted by Mtd'hdtit’hi as signifying ‘ alike, 
not by tribe, but by qualities suitable to the family : accordingly a Cshatrigr* 
or a person of any other inferior class, may be the given son {dattaca) of a 
Brahmana.' Bdlam bhatta and the author of the Maync'ha censure this 
doctrine : since every other authority concurs in restricting adoption to the 
instance of a person of the same tribe. 

10. By specifying distress.] “ Distress” is explained in the Pracdsa cited 
by Chandeswara, ‘ inability [of the natural father] to maintain his offspring.’ 
Banda Pandita, in his treatise on adoption, expounds it as intending the 
necessity for adoption arising from the want of issue. But Bdlam-bhatla, 
rejects this, and supports the other interpretation ; explaining the terra us si-j» 
nifying ‘ famine or other calamity.’ 


* 3Jeint, 9, 1(S§. 


t Subod’hini and Bdlam-bhatla. 
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11. The person 
must not be au 
only son : so 
Vasisht’ha. 


12. Nor the 
eldest son : ac¬ 
cording to Menu. 


13. The form 
to be observed in 
this adoption, is 
described by 
Vasisht’ha. 
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11. So an only sou must not be given (nor accepted.*) 

For VasisJU’ha ordains “ Let no man give or accept an only 

son.”f 

12. Nor, though a numerous progeny exist, should an 
eldest son he given : for he chiefly fulfils the office of a son ; 
as is shown hy the following text. “ By the eldest son, as 
soon as horn, a man becomes the father of male issue.”if 

13. The mode of accepting a son for adoption is propound¬ 
ed by Vasisht’ha : “ A person, being about to adopt a son, 

should take an unremote kinsman or the near relation of a 


ANNOTATIONS. 

This prohibition regards the giver.] If he give away his son, when in no 
distress the blame attaches to him, not to the taker.— Bdlam-bhatta. 

11. So an only son should not be given.] Nor should such a son be accepted. 
The blame attaches both to the giver and to the taker, if they do so.— Bdlam- 
bhatta. 

“Let no man give or accept an only son.”] “ For he is [destined] to con¬ 
tinue the line of his ancestors.” Such is the sequel of Vasisht'ha's text.— Bdlam- 
bhatta. 

13. The mode of accepting a son .... is propounded by Vasisht'ha.] Eaghat 
r.andana, in the Udodha-tatu:a, has quoted a passago from the Cdlicdpurdna, 
which, with the text of Va3isht'ha,\\ constitutes the groundwork of the law of 
adoption, as received by his followers. They construe the passage as an un¬ 
qualified prohibition of the adoption of a youth or child whose age exceeds five 
years and especially one whose initiation is advanced beyond the ceremony of 
tonsure. This i 3 not admitted as a rigid maxim by writers in other schools of 
law ; and the authenticity of the passage itself is contested hy seme, aud 
particularly by tho author of the Vyavahdrainayuc’ha, who observes truly, 
that it is wanting in many copies of the Cducd-purdna. Others, allowing the 
text to be genuine, explain it in a sense more consonant to the general practice, 
which permits the adoption of a relation, if not of a stranger, more advanced 
both iu age and in progress of initiation. The following version of the passage 


# Bdlam-bhatta. t Vasisht'ha, 15. 3. J Menu, 9. 109. 

|| Vasisht'ha, 15. 1.-7. See preceding quotations. 
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kinsman, having convened his kindred and announced his 
intention to the king, and having offered a burnt offering 
with recitation of the holy words, in the middle of his 
dwelling.”* 


ANNOTATIONS. 

conforms with the interpretation of it given by Wanda Pandila in tho Dallaca- 
mfmdnsd. “ Sons given and tho rest, though sprung from the seed of another, 
vet being duly initiated [by tho adopter] under his own family name, become 
sons [of the adoptive parent.] A son, having been regularly initiated under 
the family name of his [natural] father, unto tho ceremony of tonsure, does 
not become the son of another man. When indeed the ceremony of tonsure 
and other rites of initiation are performed [by the adopter] under his own 
family name, then only can sons given and the rest be considered, as issue : 
else they are termed slaves. After their fifth year, O King, sons are not to 
be adopted. [But,] having taken a boy five years old, tho adopter Bhould first 
perform the sacrifice for male issue.”! 

Tho Putrdshti or sacrifice for male issue, mentioned at the closo of this 
passage, is a ceremony performed according to the instructions contained in 
the following text of the V6da : “ He who is desirous of issue, should offer to 

fire parent of male offspring, an oblation of kneaded rice roasted upon eight 
potsherds ; and to Indra father of male offspring, a similar oblation of rice 
roasted on eleven potsherds : fire grants him progeny j Indra renders it old.” 

“An unremote kinsman or the near relation of a kinsman.”'] This very 
obscure passage, which is variously read and interpreted, is hero translated 
according to the elaborate gloss of Nan-la Pandila in his treatise entitled 
Paltaca mlindnsd. Yet the same writer in his commentary on VtVftnu (15. 
10.,) citing this paasagp, gives the preference to another reading (adit ra- 
bdnd’havam asannicrishlam Cva,) which he expounds ‘one whose whole kindred 
dwell in a near country, and one not connected by affinity.’ Which of these 
readings he has adopted in his commentary on the Mitdishard, is not ascer¬ 
tained. From a remark in tho text (§ 14 ,) the author himself, Vijnyd - 
nCnoara, appears to have read and understood it differently : “Should take, 
in the presence of his kin, one whose kinsmen are not remote.” For copies of 
the Alitdcshard exhibit the reading, adhrabdnd'havam bandhu-sannicrishla dca. 
But tho commentator Bdlam-bhatta seems to have read, as the Vattaca. 
ratmansd, bamlhu-sannicrishtam (in the accusative instead of the locative :) 


t Cditcd-jiurana, c. antepenult. 
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_ 1i. ^ ^Explana* 14. An unremote kinsman.] Thus tbe adoption of one 
very distant by country and language, is forbidden. 

15. The same 15. The same [ceremonial of adoption*] should be ex- 
aao%fo P u Pll by bl pur°. tended to the case of sons bought, self-given, and made [as 
chase &c. well as that of a son deserted :f] for parity of reasoning 

requires it. 

1C. Sen bought; 16. The son bought ( crKta) is one who was sold by his 


ANNOTATIONS. 

though he explain the terms a little differently and transpose them : ‘ should 

* take a kinsman nearly related ('baud’hu-sannicrishtam,) as a brother’s sou 

* or the like ; but, on failure of such, one whose kinsmen are not remote 

* (adtira bdnd’havam) ; that is, any other person, whose father and the rest of 
' his relations abide in a near country and whose family and character are 
‘ consequently known.’ The authors of the Calpataru and Rctn&cara. read, 
like the scholiast of Vishnu, aditri bund’havam asannicrislUam iva, and 
thus interpret the passage ‘ should take one whose kinsmen, namely his mater- 
‘ nal uncle and the rest, are near, [and whose name and tribe, with other 
‘ particulars, can therefore be ascertained ; or, for want of such kindred,+] 
‘ eveu one whose good or bad qualities are not kuown. [or one whose kinsmen 
‘ are not at baud ; for his name and family may be ascertained by other 
‘ sufficient proof’ll] 

“Announced his intention to the king."'] Rajah or king, usually signifying 
the sovereign, is here restricted, according to the remark of Nanda Pandita, 
to the chief of the town or village. 

“In the middle of his dwelling.’’] The sequel of Vasisht’ha’s text is as 
follows. “But, if doubt arise, let him set apart [without initiation and with 
a bare maintenance] like a Sudra, one whoso kiudred are remote. For it is 
declared [in the Vida] Many are saved ly one.’’% 

15. The same ceremonial.] Excepting the sacrifice or burnt offering. How¬ 
ever, even that is to be performed at the adoption of a son self given.— JB&lam- 
Malta. 

16. As for the lext of Menu d-c.j Si’lapdni, on the other hand, expounds 


* Sulod’hini. 

J Vivdia-Retndoara. 


f Bdlam hhalta. 

II Vivdda-Retndcara. 
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father and mother, or by either of them : excepting as before 
an only son or an eldest one, and supposing distress and 
equality of tribe. As for the text of Menu, {“ He is describedtow. 
called a son bought, whom a man, for the sake of hav¬ 
ing issue, purchases from his father and mother : whether 
the child be 'equal or unequal to him/'*) it must be inter¬ 
preted f whether like or unlike in qualities / not in class: 
for the author concludes by saying “ This law is propounded 
by me, in regard to sons equal by class/'t 

17. The son made (crUrma) is one adopted by the person 17. Son made, 
himself, who is desirous of male issue ; being enticed by 
the show of money and land, and being an orphan without 
father or mother : for, if they be living, he is subject to then- 
control, 


ANNOTATIONS. 


Ydjnyawalcya by Menu, and admits the inequality of tribe. ‘ A child, 

< sold by his father and mother, and received from adoption, is a son bought. 
« He may be of dissimilar tribe : for the text [of Menu] expresses “ equal or 
« unequal.”* Chandiavara quotes the following discordant interpretations : 

< “ Equal belonging to the same tribe ; or, if that be not practicable, one 
t unequal, or not appertaining to the same tribe. So the Pdrijdla.W But 

< the author of the Praodsa observes, Though the text expres3 “ unequal,” 
t y e t a child of a superior tribe must not be taken as a son, by a man of 
‘inferior tribe; nor one of inferior class, by a man of a higher tribe, And 
t tbe words “ equal or unequal,” as interpreted by Mt&'hatit'hi, are relative 
‘to similarity in respect of qualities ’§ 

17. The son made.] One bereft of father and mother and belonging'to 
the same tribe with the adopter, and by him adopted, being enticed to 
acquiesce by the show of wealth, is a son made by adoption,— VisweswQTti 
in the Hadana~PArijiUa. 


* Menu, 9. 174. t Ydjnyawalcya, 2. 134, Vide § 37. 

J Dipacaltcd on Ydjnyawalcya. 

|| Not the Maduni'Pdrijd/a, which gives the contrary interpretation. 

§ Yivdia-Setndcara, 
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18. Son self- 18. The son self-given is one, who, being bereft of father 
and mother, or abandoned by them [without cause,*] presents 
himself, saying “ Let me become thy son.” 


19. Son of a 19. The son, received with a bride, is a child, who, bein'* 
pregnant bride. . . ° 

in the womb, is accepted when a pregnant bride is espoused, 

lie becomes son of the bridegroom. 


ANNOTATIONS. 

The form, to be observed, ia this. At an auspicious time, the adopter of a 
son, having bathed, addressing the person to be adopted, who has also bathed, 
and to whom he has given some acceptable chattel, says “ Be my son.” He 
replies “ I am become thy son.” The giving of some chattel to him arises 
merely from custom. It is not necessary to the adoption. The consent of 
both parties is the only requisite ; and a set form of speech is not essential.— 
Rudrad'hara in the Sudd’hi-vivica. 

18. The eon self-given.'] He, who, unsolicited, gives himself saying “ let 
me become thy son,” is called a son self-given (smayanda.Ua. — Apardrea. 

Here also it is requisite, that he belong to the same tribo with his adoptive 
father —TiswCswara in the Madana-Pdrijdla. 

He who has lost his parents, or been abandoned by them without cause, 
and offers himself to a man as his son, is called a son self-given.”— Menuf 

Being abandoned by his father and mother without any sufficient cause 
such as degradation from class or the like : but merely from inability to main¬ 
tain him during a dearth, or for a similar reason.— Yeeramitrddaya. 

19. The son received with o, bride.] If a woman be married while pregnant, 
the child born of that pregnancy is a son received with a bride ( salM’ha :) 
provided the child were begotten by a man of equal class.— Visw&mra in 
the Madand- Pdrijuta. 

He is distinguished from the son of an unmarried damsel, because the cons 
coption preceded the betrothing of the mother ; and from the son of concealed 
origin, because the natural father is known. Then what difference is there ? 
for the son of the unmarried damsel was conceived before troth plighted. 
True : yet there is a great difference, since one is born before marriage, and 
the other after marriage. This son received with a bride is son of him who 
takes the hand of the pregnant woman in marriage : for the maternal grand¬ 
father's right is divested by his giving away tho child with the mother. — 
Nunda Pandila in the Yaijayanti on Vishnu. 


* Bhlafttlhalla, 

813-14 


f Menu, 9. 178, 
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20. A son deserted {apamdd’ha) is one, who, having been 
discarded by his father and mother, is taken for adoption. 
Tie is son of the taker. Here, as in every other instance, he 
must he of the same tribe with the adoptive father. 


21. Having premised sous chief and secondary, the author 
explains the order of their succession to the heritage: 


CXXXILv. “ Among these, the next in order is 
c ‘ heir, and presents funeral oblations on failure of the 
“ preceding.”* 


ANNOTATIONS. 

Since tho bridegroom is specified as the adoptive father, the child docs not 
belong to his natural father. Although the religious ceremony of marriage 
do not take place in the case of a pregnant woman, since a text of law 
restricts the prayers of the marriage ceremony to the nuptials of virgins, aud 
forbids their use in tho instance of women who are not virgins, as a practice 
which has becomo obsolete among mankind ; and it would he inconsistent 
with a passage of the Veda [used at the nuptial ceremony as a prayer] express¬ 
ing “ the virgin worships the generous sun in the form of tiro nevertheless 
the term “marry” [in the text of Men at] intends a religions ceremony 
different from that, but consisting of burnt offerings, and so forth, according to 
the remark of the Relnicara and tho rest,— Vdchespati Misra in the 
tirddd ha-ehinidmani. 

20. Discarded.] Abandoned: not for any fault, hut through inability 
t.o maintain him, or because he was born under tire influence of the stars of 
the scorpion’s tail,]: or for any similar reason.— Bdlam'bhatta. 

Since that, of which there is no owner, is appropriated by seizure or occu¬ 
pation, the child becomes son of him, by whom he is taken.— Nauda Pandila 
in the Vaijayanil on Vishnu, li. til. 


* Ydjnyawalcya, 2. 132a. f Menu, 9. 173, 

7 lhe birth of a son, while the moon is near the stars of 71/ 5 la (the scor¬ 
pion s tail), is dangerous to |he father’s life, according to Indian astrology ; 
and, on this account, a son born under that iufluenoe is exposed or abandoned, 
if natural affection and humanity do not overcome superstition and credulity. 

o 0 3U 



20. Son desert¬ 
ed. 


21. Order in 
which these dif¬ 
ferent sous suc¬ 
ceed to an inheri¬ 
tance : 

as declared by 
Yujnyauatiya. 




MINlSr# 



22. Interpreta- 22. Of these twelve sons above-mentioned, on failure of 
iiou of the text. t j je g rst respectively, the next in order, as enumerated, must 

be considered to be the giver of the funeral oblation or per¬ 
former of obsequies, and taker of a share or successor to the 
effects. 

23. An ap- 23. If there be a legitimate son and an appointed daugh- 

Bharcs 1 with aYegj 1 - ter, Menu propounds an exception to the seeming right of the 

tinmte s ° n ; ac ' legitimate son to take the whole estate: “ A daughter having 
cording to a pas* o ... 

sago of Menu. been appointed, if a son be afterwards "born, the division of 
the heritage must in that ease be equal: since there is no 
.right of primogeniture for the woman.”* 


ANNOTATIONS. 

22. Of these twelve sons.] The various modes of adoption, added to the 
legitimate Bon by birth, raise the number of descriptions of sons to twelve, 
recording to moBt authorities. That number is expressly affirmed by Menu,f 
Ntircdaf Vasisht’ha,\\ Vishnu,% &c. A passage is however quoted from 
Di’i ala, asserting the number of fifteen (“ The descriptions of sous are 
ten and five,”) and Vrthaspati is cited as alleging the authority of Menu 
for thirteen: “Of the thirteen eons, who have been enumerated by Men u 
in their order, the legitimate son and appointed daughter are the cause of 
lineage. As oil is declared to be a substitute for liquid butter, so aro eleven 
eons by adoption substituted for the legitimate son and appointed daughter.' 1 
Nanda Pandita, in his commentary on Vishnu, observes, that ‘ the number 
« 0 f thirteen specified by Vrihaspali, and that of fifteen by Ddvala, intend 
‘sub-divisions of the species, not distinct kinds : consequently there is no con- 
• trndictiou ; fur those sub divisions are also included in the enumeration of 
‘ twelve. 1 It appears, however, from a comparison of texts specifying the 
various descriptions of sous, that the exact number (as indeed is acknowledged 
by numerous commentators and compilers) is thirteen ; including the son by a 
Sudra woman.—Vide § 30. 

2'3. If there be a son and an appointed daughter.] So this passage is inter¬ 
preted by the commentators Visweswara and Bdlam-bhatta. The original 
is, however, ambiguous and might be explained ‘ if there be a legitimate son 


* Menu, 0.134. f Menu, 0. 158. J Ndveda, 13. 44. || VasWha, 17.11. 
§ Vishnu, 15. 1. 
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24. So the allotment of a quarter share to other 
inferior sons, when a superior one exists, lias been ordained 
by Vasis/U’/ia : “ When a son has been adopted, if a legiti¬ 
mate son be afterwards born, the given, son shares a fourth 
part,”" Here the mention of a son given is intended for an 
indication of others also, as the son bought, son made by 
adoption, and [son self-givenf and] the rest : for they are 
equally adopted as sons. 

25. Accordingly Catydyana says, “ If a legitimate son be 
born, the rest are pronounced sharers of a fourth part, 
provided they belong to the same tribe ; but, if they be of a 
different class, they arc entitled to food and raiment only.” 

26. ,f Those who belong to the same tribe,” as the son of 
the wife, the son given and the rest [namely the sous bought, 
made, self-given and discarded, X] share a fourth part, if 
there be a true legitimate son: but those, who belong to a 
different class, as the damsel’s sou, the son of concealed 


ANNOTATIONS. 

and a son of an appointed daughter.’ Rdlam-bhaUti remarks, tliat this can 
only bappon where a legitimate son is horn after the appointment of a daughter. 

24. So the allotment of a quarter share.] As the appointed daughter parti, 
cipates where there is a legitimate son ; so do other sons likewise partake.— 
Sub6d'hini, 

The mention rf a son given.] This is according to the reading of the text 
as here cited and in the Veeramitr&daya and Camaldoara’s Vivdda-Taiulava. 
But, in tlie Calpataru, Ketnucara, CUntdmani &c. that restrictive term is 
wanting: Sa chaturt’/iabhdgabhuyi syat, instead of ChatwrChablidgabhugl 
sydd daitacah. 

25. Sharers of a fourth part.] This reading is followed in the Madina- 
Fa rijdla, Vecramitrbdaya, &c. But the Calpataru, Reindcura and other 
compilations road ‘a third part.’—Vide JUn&ta-vdhana, 0. 10.|§ 13. 


* Vasts fit'ha, 15. 8. t Bdlam-bhalla. 

;}; Subod’hini and Pdrijdta, 

0 0 % 


24. Others have 
a quarter of a 
share, as directed 
by Vasisht’kie. 


25. Catydyana 
allots to them the 
same portion : pro¬ 
vided they be of 
equal class : else, 
food and raiment 
only. 

26. The son of 
the wife, and sous 
given, bought, 
made, self-givon 
and discarded, aro 
of equal class ; tho 
damsel’s son, the 
eon of hidden, ori 
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gin, son of a preg. 
naut bride, and 
sou of a twice-mar¬ 
ried woman, are of 
inferior rank. 


27. A passage of 
Vishnu, concern- 
in those exception* 
r'lje sons, denies 
ibeir participation. 


28. Menu allot3 
to adopted sons, a 
mere maintenance: 
mi pposing their in¬ 
subordination to¬ 
wards the legiti¬ 
mate son, 


20 He assigns 
a fifth or a sixth 
part to the sen 


origin, the son of a pregnant bride, and the son by a twiee- 
m a fried woman, do not take a fourth part, if there be a 
legitimate son: but they are entitled to food and raiment 
only. 

27. “ Exceptionable sons, as the son of an unmarried 

damsel, a son of concealed origin, one received with a bride, 
and a son by a twice-married woman, share neither the 
funeral oblation, nor the estate.” This passage of Vishnu* 
merely denies the right of those sons to a quarter shaie, it 
there be legitimate issue : but, if there be no legitimate son 
or other preferable claimant, even the child of an unmarried 
woman and the rest of the adoptive sons may succeed to the 
whole paternal estate, under the text before cited (§ 21.) 

2S. “ The legitimate son is the sole heir of his father’s 

estate; but, for the sake of innocence, he should give a 
maintenance to the rest.”+ This text of Menu must he 
considered as applicable to a case, where the adopted sous 
(namely the son given and the rest) are disobedient to the 
legitimate son and devoid of good qualities. 

29. Here a special rule [different from Cdlydyana sj] 
is propounded by the same author {Menu) respecting the son 


ANNOTATIONS. 

28. Applicable to a case where adopted sons (namely the son given i:c.) are 
disobedient.') It also relates to the damsel's sou and the rest : for they 
are declared entitled to food and raiment only, if there be legitimate issue ; and 
that must be supposed to be founded on the same authority with this text : 
but Menu has himself propounded a fifth or a sixth part for the son of the 
wife, if there be legitimate issue. ||— VeeremitrOdaya. 


* It is not found in the institutes of Vishnu ; but is cited from that author 
in the MadanarPdrijala and Veeramiirodaya, as in this place, 
f Menu, 9. 163. + Bdhm bfialla. II Vide § 29. 
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of the wife: “Let the legitimate son, when dividing the 
paternal heritage give a sixth part, or a fifth, of the patri- lative merits, 
mony to the son of the wife.”* The cases must be thus 
discriminated : if disobedience and want of good cjualities 
he united, then a sixth part should be allotted. But, if one 
only of those defects exist, a fifth part. 


SO. Menu, having premised two sets of six sons, declares 30. Two clasae ■ 

. of sons are dis* 

the first six to be heirs and kinsmen ; and the last to he not tinguishcd by 
heirs but kinsmen : “ The true legitimate issue, the son of a Siting from col- 
wife a son given, and one made by adoption, a son of con- laterals, and the 

1 ° other not. 

cealed origin, and one rejected [by his parents,] arc the six 
heirs and kinsmen. The son of an unmarried woman, the 
son of a pregnant bride, a son bought, a son by a twice-mar¬ 
ried woman, a son self-given, and a son by a Sudra -woman, 
are six not heirs but kinsmen.”t 


31. That must be expounded as signifying, that the first 31. Explanation 
six may take the heritage of their father’s collateral kinsmen 
(sapindas and samdnSdacas) if there be no nearer heir ; but 
not so the last six. However, consanguinity and the perform¬ 
ance of the duty of offering libations of water and sp forth, 
on account of relationship near or remote, belong to both 
alike. 


ANNOTATIONS. 

31. The first six may take the heritage of collateral kinsmen : .... not so 
the last «a.] The seuso of tho two passages is, that, if there be no nearer 
collateral kinsman, the first six inherit the property ; but not the six last.— 
Subdd’hini. - 

However, consanguinity <£-c.] UTed'h&tifhi interprets the text of Menu ns signify¬ 
ing that ‘ the last six are neither heirs nor kinsmen,’ But that interpretation 
is censured by Cullucabhatti ; and is supposed by the commentator on the 
Milacshara to be here purposely confuted. 


Menu, 9. 161. 


f Menu, 9. ISO.—ICO. 
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32. Confirmed 32. It must be so expounded; for tbe mention of a given 
Menu, 1 aSSa ° e ° f son in tbe following passage is intended for any adopted or 
succedaneous son. “ A given son must never claim tbe 
family and estate of bis natural father. Tbe funeral oblation 
follows tbe family and estate : but of him, who bas given 
away bis son ; tbe obsequies fail.”* 


33. Sons of all 33. All, without exception, have a right of inheriting 


ANNOTATIONS. 

32. The mention of given son is intendedfor any adopted ion.~\ The moan¬ 
ing, as here expressed, is this : the mention of a son given is in this placo 
intended to denote any succedaneous son. Consequently, since it appears from 
the text that adopted sons have a right of inheritance ; but, according to the 
opponent’s opinion, it appears from another passage, that they have not a 
right of succession ; it might be concluded from such a contradiction, that the 
precepts have no authority : therefore, lest the text become futile, the inter¬ 
pretation, proposed by us, is to be preferred.— SuMd’hini. 

Of him, who has given away his son, the obsequies fail.] This must be 
understood of the case where the giver has other male issue.— Subod'hini. 

But, if he have not, then even that son is competent to inherit his estate 
and to perform his obsequies ; like?the son of two fathers (Sect. 10 § 1) : for 
a passage of Sd/dtapa directs “ Let the given son present oblations to his 
adoptive parent and to his natural father, on the anniversary of decease, and 
at Gayu, and on other occasions ; not, however, if there be other male issue.” 
This indeed can only occur where the natural father is bereft of issue after giving 
away his son : since, at the time of the gift, it is forbidden to part with an only 
son (§ 11.) In this manner is to be understood the circumstance of a given, 
son, as son of two fathers, conferring benefits on both.— Hdlam-bhatla. 

If either the natural parent or the adoptive father have no other male issue, 
the Dicyamushydyana or son of two fathers shall present the funeral oblation 
to him and shall take his estato : but not so, if there be male issue. If both 
have legitimate sons, he offers an oblation to neither, but takes the quarter of 
a share allotted to a legitimate son of his adoptive father.— Vyavahdra- 
mayudha. 

33. The word “ heir" is frequently used.] An instance is cited in the text, 
ft is part of a passage, of which the sequel has not been found. The words 
are “let him compel the heirs to pay." 


* Menu, 9. 142, 
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their father’s estate, for want of a preferable son : since a sub- descriptions may 
sequent passage ( a Not brothers, nor parents, but sons, are father, 
heirs to the estate of the father,”*) purposely affirms the 
succession of all subsidiary sons other than the true legitimate 
issue ; and the right of the legitimate son is propounded by 
a separate text (“ The legitimate son is the sole heir of his 
father’s estate ;”f) and the word “ heir” ( daijada ) is frequent¬ 
ly used to signify any successor other than a son. 


34. The variation which occurs in the institutes of Vasis/i- 34. Differences 
i'ha and the rest, respecting some one in both sets, must be enumeration 1 re¬ 
understood as founded on the difference of good and bad 
qualities. 


ANNOTATIONS. 

34. The Variation, which occurs in Vasisht'ha <fce.] Menu, declaring the ap¬ 
pointed daughter equal to the legitimate son, includes her under legitimate 
issue,! and proceeds to define the remaining ten succedaneous sons.H But 
Vasisht’ha states the appointed daughter as third in rank ;§ which is a dis¬ 
agreement in the order of enumeration. The same must be understood of other 
institutes of law ;*[f which are hore omitted for fear of prolixity. How then is 
the succession of the next in order on failure of the preceding reoonciieable ? 
The author proposes this difficulty with its solution. His notion of the mode of 
reconciling it is this : Menu, declaring that the first set of six sons by birth or 
adoption is competent to inherit from collateral kinsmen on failure of nearer 
heirs, hut not so the second sot, afterwards proceeds to deliver incidentally 
definitions of those various sons. It appears therefore to be a loose enumera¬ 
tion, and not one arranged with precision. Accordingly Menu, in saying 
“ Let the inferior in order take the heritage,”** does not limit this very 
order, but intends one different in some respects : and the difference is relative 
to good and bad qualities. The Bame method must be used with the variations 
in other codes. Moreover, what is ordained by Yajnyawalcya is consistent 
with propriety. For the true legitimate son and the son of an appointed 
daughter are both legitimate issue and consequently equal. The son of tho wife. 


* Menu, 0. 185. t Vide § 28. $ Menu, 9. 185. 

H Menu, 9. 106.—178. § Vasisht'ha, 17. 14. 

H As Vishnu 15. 2.—37. Ndreda, 13. 44.-45. Dcvala, &c. 

*# Menu, 9. 184. 
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■ 35. And in 3-o. But the assignment of the tenth place to the son of 

Gautama. . . 

an appointed daughter, m Gautama s text, is relative to one 

differing in tribe. 


should be adopted^ ^be lowing passage of Menu, “ If, among several 

rather than astran- brothers of the whole blood, one have a son born, Menu pro- 
lation. 1 ' ' ll * e Bounces them all fathers of male issue by means of that son 

is intended to forbid the adoption of others, if a brother’s son 


can possibly be adopted. It is not intended to declare him 
son of his uncle : for that is inconsistent with the subsequent 
text ; “ brothers likewise and their sons, gentiles, cognates 
&c.”f 


ANNOTATIONS. 

a son of hidden origin, the son of an unmarried damsel, aud a son by a 
twice-married woman, being produced from the seed of the adoptive father 
or from a soil appertaining to him, have the preference before the son given 
and the rest. The sou received with a bride, being produced from soil which 
the adoptive father accepts for his own, is placed in the second set by the 
authority of the text [or because the mother did not appertain to the adop. 
tive father at the time when the child was begotten,+] The whole is therefore 
unexceptionable.— SubOd'hin i. 

36. That is inconsistent with the subsequent text.'] It is incompatible with 
a passage of Tifjnyawalcyi declaratory of the nephew’s right of succession 
after brothers. For, if he be deemed a son, because all the brethren are pro¬ 
nounced fathers of male issue by means of the son of a brother, he ought to 
inherit before all other heirs, such as the father and the rest, [who are iu 
that passage preferred to him.] —SubCd’hini. 

The principle of giving a preference to tiie nephew, as the nearest kinsman, 
in the selection of a person to be adopted, is carried much further by Nanda 
Pandita in the Dattaca-mUndnsd : and, according to the doctrine there laid 
down, the choice should fall on the next nearest relation, if there be no brother’s 
son ; and on a distant relation, in default of near kindred : but on a stranger, 
only upon failure of all kin.—See § 13. 


* Menu, 9. 182. f Ydjnyawalcya, 2. 136. Vide infra. C. 2. Sect 1. § 1, 
? Bidam-bhalta. 
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37. The author next adds a restrictive clause by way of 
conclusion to what had been stated : 

CXXXIII. “This law is propounded by me in 
“regard to sons equal by class.”* 

3S. Ibis maxim is applicable to sons alike by class, not 
to such as differ in rank. 

o9. Here the damsel s son, the son of hidden origin, 
the son received^ with a bride, and a son by a twiee-married 
woman, are deemed of like class, through their natural 
father, but not in their own characters: for they are not 
within the difinition of tribe and class. 

40. Since issue, procreated in the direct order of the 
tribes, as the Mtird’kdiasida and the rest, are comprehended 
under legitimate issue, it must be understood, that, on 
failure ot these also, the right of inheritance devolves on the 
sou of the wife and the rest. 

41, But the son by a Sudra wife, though legitimate, 
does not take the whole estate, even on failure of other issue. 


ANNOTATIONS. 

39. They au not within the definition of /rite.] For Ydjnyawalcya, having 
described the origin and distinctions of the tribes and classes, [viz. the 
Miird’hdvasicta, AmUMha, Nishddo, Mdhishya, Uyrx and Cara.ia .-j adds 

Ihis rule concerns the children of women lawfully married.”f— Veeramilrb- 
daya. 

Since these (viz. the damsel’s son and the rest) are bastards ; born either in 
fornication or adultery, their exclusion from class, tribe, &c. has been ordained 
in the first hook on religious observances.— Subdd'kini. 

41. Vo more than a tenth part.] Is not this wrong ? for it has bcon de- 
dared, that the Sudra 1 * son shall take a share in a distribution among sons of 


37. The fore- 
going rules of filia¬ 
tion are restricted 
to persons of the 
same tribe. 


38. - Not being 
applicable when 
the rank differs. 

39. Some adop-< 
tive sous are how¬ 
ever included, 
though not within 
the definition of 
tribe. 


40. Legitimate 
issue, of a mixed 
class, inherits be*, 
fore adoptive eons. 


41. But the 
Sudra’s son is re. 
stricted to a tenth. 


* Ydjnyawalcja, 2. 133. 


P P 


t YtSjnyau'aXrya, 1 . 93, 
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passage of Thus Menu says, “ But, wlietlier the man have sons, or have 
no sons, [by his wives of other classes,] no more than a 
tenth part must be given to the sou of the Sudra 


42. 

tiou of 


Tnterpreta- 
ilie text. 


4-2. “'Whether he have sons,” whether he have male issue 
of a regenerate tribe; “ or have no sons,” or have no issue of 
such a tribe; in either case, upon his demise, the son of 
the wife or other [adoptive son,] or any other kinsman [and 
heir,] shall give to the Sudra’s son, no more than a tenth 
part of the father's estate. 


43. The sonrf 4.'3. Hence it appears, that the son of a Cshalriya or 

l‘‘° wffe Taisya wife takes the whole of the property on failure of 

inherits m default j ssuc ],y women of equal class. 

of issue by a J 

Jirahrnani, 


Section XII. 


HifjJUs of a Son by a Female Slave, in the case of a Sudra’s 

Fslale. 


1 . in the in- 1. The author next delivers a special rule concerning the 
property^ & his^son partition of a Sudra’s goods. 

l>y n female slave 

inherits or parti- — ■ 1 — • 

cipates; 

ANNOTATIONS. 


various tribes (Sect. 8. § 1 ;) but it is here directed, that lie shall have a tenth 
part. No : for the four shares of the Brahtnani's son, with three for the 
Cshutrija's child, make seven ; aud, with two for the Vaisya’s offspiiug, make 
nine : adding that to one for the Sudra's son, the sum is ten. Thus there is 
no contradiction ; for, in that instance also, his participation for a tenth part 
is ordained : and the whole is unexceptionable. — Subid’hini. 

43. Hence it appears .] It so appears from the text of Menu above cited 
(§ 41.)— Bdlambhatta. 

1. “ /,) default of daughter 3 sons."'] Some interpret this ‘on failure of 

daughters, and in default of their sons.’— Bdlam bhatta. 
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CXXXIIItf. “Even a son begotten by a Sudra conformably to a 

, passage of Ytij- 

“ on a female slave, may take a share by the father s nyawaicya. 


“ choice.” 


CXXXIV. “ But, if the father be dead, the 
“ brethren should make him partaker of the moiety of 
“ a share : and one, who has no brothers, may inherit 
“the whole property, in default of daughter’s sons.”' ,: 

2. The sou, begotten by a Sudra on a female slave, obtains 2. Interprets, 
a share by the father’s choice, or at his pleasure. But, after t o " 01 lllu text ‘ 
[the demise off] the father, if there be sons of a wedded 
wife, let these brothers alLow the sou of the female slave 
to participate for half a share: that is, let them give him 
half [as much as is the amount of one brother’s]:] allotment. 

However, should there be no sons of a wedded wife, the son 
of the female slave takes the whole estate, provided there be 
no daughters of a wife, nor sons of daughters. But, if there 
be such, the son of the female slave participates for half a. 
share only. 


3. From the mention of a Sudra in this place, [it follows, 
that] the son begotten by a man of a regenerate tribe on a 
female slave, does not obtain a share even by the father’s 
choice, nor the whole estate after his demise. But, if he be 
docile, he receives a simple maintenance. 


a. But the sen 
of a regenerate 
man by a female 
slave has a main¬ 
tenance only. 




* Ydjnywalcya, 2. 133a.—134. t BdlunbhxUa, 

J SubOd'kinl and B&lam bhalla. 
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CHAPTER II. 




Section I. 

Hirjhl of the Widow to inherit the estate of one, who leaves 

no Male Issue. 

T * TuaT SOnS > P rInci P aI and secondary, take the heritage, 
cession is next has been shown. The order of succession among all [tribes 
and classes*] on failure of them, is next declared. 

riJSg: on CXXXV - " The wife, and the daughters also, 
that subject. “ both parents, brothers likewise, and their sons, 
“ gentiles, cognates, a pupil, and a fellow student.” 

CXXXYI. “ On failure of the first among these, 
“ the next in order is indeed heir to the estate of one, 

who departed for heaven leaving no male issue. 
“ This rule extends to all [persons andf] classes.”]; 

I.;™ JV& 3 * lle> ' vho has no sou of any am0n o the twelve descrip, 
heir of a per. tions above-stated (C. 1. Sect. 11.) is one havino-' no male 

son. who leaves no . , ,. c . . 

male issue, is the hit a man, thus leaving no male progeny, and goin" to 

first in succession, heaven, or departing for another world, the heir, or successor. 


ANNOTATIONS. 

2. “ Brothers likewise.'’] This iff understood by Ba.lam lha.Ua as signifying 
both brothers and sisters. 

“ dftd their sons. J Lalam-bhatla understands the daughters of brothers, m 
well as their sons. 


* Subtd'hini, 
3 24 


t Stibod’hm, &e. 


£ Tt'tjnyawalci/a, 2. 105. -130, 
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i§L 


person, nm o 11 n ’ s\’ 1 cn as have been hove enumerated, according to 
(viz. the wife and the rest,) who is next in order, on failure the text, 
of the first-mentioned respectively- Such is the construction 
of the sentence. 


the 

in 


This rule, or order of succession, in the talcing of an 4. The rule is 

the aamo in 


inheritance, must be understood as extendin-T to all tribes, tribesand-i, 


all 


lasses. 


whether the Murd’htirasida, and others in the clirect series 
of the classes, or Suta and the rest in the inverse o.’’der; and 
as comprehending the several classes, the sacerdotal and the 
rest. 


5. In the first place, the wife shares the estate. “ Wife” 
( patui'■) signifies a woman espoused in lawful wedlock ; con¬ 
formably with the etymology of the term as implying a 
connexion with religious rites. 


5. The widow hi 
first entitled to the 
succession. 


ANNOTATIONS. 

3. Such is the construction of the sentence.] The commentator Pdlani* 
Ihatta disapproves tho reading which is here followed. The difference is, 
however, immaterial. 

5. Conformably with the etymology.] A rule of grammar is cited in the 
text : viz. JPdnini, 4. 1. 35. 

Ilia author of the Subdd'ltini remarks, that the meaning of the grammatical 
rule cited from Pda ini is this : Patni ' wife’ anomalously derived from Pali 
‘ husband,’ is employed when connexion with religious rites is indicated : for 
they are accomplished by her means, and the consequence accrues to him. 
The purport is, that a woman, lawfully wedded, ami no other, accomplishes 
religious ceremouius : and therefore one espoused in lawful marriage is ex¬ 
clusively called a wife (paint) Although younger wives are not competent to 
nssist at sacrifices or othor religious rites, if an eldest wife exist, who is not 
disqualified ; still, since the rest become competent in their turns, on failure 
of her, or even during her hie, if she be afflicted with a lasting malady or bo 
degraded for misconduct, they possess a capacity for the performance of 
religious ceremonies : and here such capacity only is intended. Or else mar¬ 
riage may be exclusively meant by religious rites ; for offerings arc made 
to deities at that ceremony ; and such also is a sacrifice or solemn rite. Thus 
likewise, a woman lawfully espoused, and HO other, is a wife (patni). 
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CHAP. II. 


0. Passages of 
Menu, 


(j. VnddVta Menu also declares the widow’s right to tHo 
whole estate. “ ihe widowy of a childless man, keeping 
unsu Hied her husband's bed, and persevering in religious 
observances, shall present his funeral oblation and obtain 
Vishnu, [his] entire shai* * * § ..*# frihad Vishnu likewise ordains it: 

“ wea '^ 'of him, who leaves no male issue, goes to his 
wife; on failure of her, it devolves on daughters ; if there be 
none, it ’ ue longs to the father; if he be dead, it appertains 
Cdtydyana, to mother.”f So does Cdtyayana: “ Let the widow suc¬ 
ceed to her husband's wealth, provided she be chaste; and, 
in default of her, the daughter inherits if unmarried.];’' And 
again, in another place : “ The widow, being a woman of 

honest family, or the daughters, or on failure of them the 
father, or the mother, or the brother, or his sons, are pro¬ 
nounced to be the heirs of one who leaves no male issue."jj 

and Vrihaspati Also Vrihaspati : “Let the wife of a deceased man, who left 
concur in this. 

no male issue, take his share, notwithstanding kinsmen, a 
father, a mother, or uterine brethren, be present," 


7. Other texts, 
of a contrary im¬ 
port, cited from 
Ndrcda, 


7. Passages, adverse to the widow's claim, likewise occur. 
Thus Nareda has stated the succession of brothers, though a 
Avife be living; and has directed the assignment of a main¬ 


tenance only to Avidows. “ Among brothers, if any one die 
without issue, or enter a religious order, let the rest of the 
brethren divide his wealth, except the wife's separate property. 
Let them allow a maintenance to his women for life, provided 
these preserve unsullied the bed of their lord. Rut, if they 
behave otherwise, the brethren may resume that allowance.”^ 


* Sea a note on this passage in Jimvta vahana, Ch. II. Sect. 1. § 7. 

+ Vishnu, 17. 4.—7. J Vide infra. Sect 2. § 2. 

|| In the Veeramilridaya, this is cited as the text of a different author ; but the 
commentator on the Miiacshard treats it as a further passage from the author 
before cited. 

§ Nareda, 13. 25.—26. 
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Menu propounds the succession of the father, or of the brother, Menu, 
to the estate of one who has no male offspring : “ Of him, 
who leaves no son, the father shall take the inheritance, or 
the brothers.”* He likewise states the mother’s right to the 
succession, as well as the paternal grandmother’s : “ Of a son 
dying childless, the mother shall take the estate : and, the 
mother also being dead, the father’s motlief shall take the 
heritage.”f Sane’ha also declares the successive rights of Sanilia, 
brothers, and of both parents, and lastly of the eldest wife : 

“ The wealth of a man, who departs for heaven, leaving no 

male issue, goes to his brothers. If there be none, his father 

and mother take it: or his eldest wife.” Cdly&yana too says, and Catydyana. 

“ If a man die separate from his coheirs, let his father take 

the property on failure of male issue; or successively the 

brother, or the mother, or the father’s mother.” 


8. The application of these and other contradictory pas- 
sages is thus explained by D’haresivara : ‘ The rule, deduced 
from the texts [of Yajnyawalcya &c.J], that the wife shall 
take the estate, regards the widow of a separated brother : 
and that, provided she be solicitous of authority for raising 
up issue to her husband. Whence is it inferred, that a 
widow succeeds to the estate, provided she seek permission 


8. D'hdrima* 
ra’s mode of re¬ 
conciling the con. 
tradictiou. ‘ Tho 
rule for the wi¬ 
dow's succession 
concerns the wi¬ 
dow of a separated 
brother seeking to 
raise up offspring 
to him.’ 


ANNOTATIONS. 

8. And oilier contradictory passages.] Alluding to the texts of Gautama 
and JDeoala subsquently quoted.— .Bdlam-bhatta. 

The rule deduced from the texts.] From tho3e of Yajnyawalcya (§ 2.,) 
Yridd'ha-Mcnu, Vishnu, Cdtydyana and Vrihaspali (§ 6.)— Sulod'kini See. 

“ If she seek .... offspring."] The particle (vd) is understood by the author, 
by whom tlie passage is here cited, in the conditional sense, as appears from 


* Menu, 9. 185. Vide Sect. 4. 1. 

t Menu, 9. 217. Vide Sect. 4. § 2. & Sect. 5. § 2. 
t Snhod’hini, 
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for raising up issue, but not independently of this consider- 
ation ? Prom the text above cited, “ Of him, who leaves no 
son, the father shall take the inheritance /'* and other 
similar passages [as Mreda’s &c.+] For here a rule of 
adjustment and a reason for it must be sought; but there is 
Tins is confirmed none other. Besides it is confirmed by a passage of Gautama.: 

“Let kinsmen allied by the funeral oblation, by family 
name, and by descent from the same patriarch, share the 
heritage ; or the widow of a childless man, if she seek to 
raise up offspring to him/’J 

9. Interprets- 9. 'The meaning of the text is this: persons, connected 

tion of tuc test. i , .. . 

Lty a common oblation, by race, or by descent from a patriarch, 
share the effects of one who leaves no issue : or his widow 
takes the estate, provided she seek progeny/ 

10- Confirmed 10. { Menu likewise shows by the following passage, that, 

by passages or ° A ° ’ 

Menu, which show, when a brother dies possessed of separate property, the wife's 
that the property i • , m . . , . „ 1 v 

goes to the sou claim, to the eftects is in right of progeny, and not in any 

borne by the «i. other manner. “ He, who keeps the estate of his brother and 
maintains the widow, must, if he raise up issue to his brother, 


ANNOTATIONS. 

the interpretation of the text in the next paragraph (§ 9.); according to tho 
remark of the commentators on the Mitdcshard. But the scholiast of Gautama 
takes it in its usual disjunctive sense : and the text is differently interpreted 
by the author of tho MUdcshard himseif (§ 18.) 

10. “ Must .... deliver the estate to the son.”] It is thus shown, that 
a separated brother is meant ; else, if there had been no partition, ho could not 
have separate property. In the text subsequently cited, it appears from the 
duECti m for making the division equally, that the case of an unseparated 
coheir is intended. Since there could be no partition, if he were already 
separated.— SubCdhini. 


* Menu, 9. 185. Vide supra. § 7. 
f Bdlam-bhatta. 

t Gautama, 28. 19.-20. Vide infra. § 18. 
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deliver the estate to the son.”* So, in the case of undivided 
property likewise, the same author says, “ Should a younger 
brother have begotten a son on the wife of his elder brother, 
the division must then be made equally : thus is the law 


settled.” ’f 



11. ‘ Vasishl’/ta also, forbidding an appointment to raise Jl. ^ Vasidd'ha 

up issue to the husband, if sought from a covetous motive tlie° widow's »• 
(“An appointment shall not be through covetousness ;”J) templatiou 'of'hee 
thereby intimates, that tho widow’s succession to the estate issue * 
is in right of such an appointment, and not otherwise.’ 


12. ‘ But, if authority for that purpose have not been re- 12 . Else rim ha* 
ceived, the widow is entitled to a maintenance only ; by tho only jTooordiiwto 
text of Kdreda: “ Let them allow a maintenance to his Adi ' e,ia - 
women for life.” ’|| 

13. ‘The same (it is pretended) will be subsequently de- 13 . A. passu™ 

dared by the contemplative saint: “And their childless of ^djnyaxottkya, 
J r , supposed to hour 

“wives, conducting themselves aright, must be supported j the same import. 

“ but such, as are unchaste, should be expelled; and so, 

“ indeed, should those, who are perverse.” ’§ 


ANNOTATIONS. 

11. The widow's succession is in right of such an appointment.] A widow, 
who lias accepted authority for raising up issue to her husband, has the right 
of succession to his estate '■ but no other widow has so, Vecrainitrudaya. 

13. The same (it is pretended) wi’l be declared ] Here the particle cila 
indicates disapprobation; as in the example ‘ Ah ! wilt thou [presumoto] fight.’ 
For this passage of Ydjnyamalcya will be expounded in a different sense. So 
the expression ‘by some author’ (§ 11.) is intended as an indication of disres¬ 
pect. Hence the insertion of the passage so cited, in this argument, does nOj. 
imply an acknowledgment of it as original and genuine .—SubCd Am;. 


* Menu, 0. 116. + Menu, 9. 12\ 

|] Ndreda, 13. 2d. Vide supra. § 7. 

Q Q 


J YasisM'ha, 17. 48. 

§ Ydjnyawaleia, 2. 143. 
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^ ar « 14. ‘ Moreover, since the wealth of a regenerate man is 

wealth, °since it designed for religious uses, the succession of women to such 
rel-ioM^wet foi property is unfit; because they are not competent to the per¬ 
formance of religious rites. Accordingly, it has been declared 
by some author, “ Wealth was produced for the sake of 
solemn sacrifices : and they, who are incompetent to the cele¬ 
bration of those rites, do not participate in the property, hut 
are all entitled to food and raiment.'” “Itiches were ordain¬ 
ed for sacrifices. Therefore they should he allotted to per¬ 
sons who are concerned with religious duties ; and not be 
assigned to women, to fools, and to people neglectful of holy 
obligations.”’ 

15 . D/id res- 15. That is wrong: for authority to raise up issue to the 
(§ a, 8.!_uJ Husband is neither specified in the text, (“ The wife and the 
daughters also fee.”*) nor is it suggested by the premises. 
Besides, it may be here asked; is the appointment to raise up 
issue a reason for the widow’s succession to the property ? or 
is the issue, borne by her, the cause of her succession ? If 
the appointment alone be the reason, it follows, that she has 
a right to the estate, without having borne a son ; and the 
right of the son subsequently produced [by means of the 
appointment f] does not ensue. But, if the offspring be the 
sole cause [of her claim,!J the wife should not be recited as 



14. Women 


ANNOTATIONS. 

14. It has Ia n declared by some author.] The passage here cited is not 
considered as authentic; and no authority is shown for that and the following 
text.— Bdlam-bhatta. 

15: And the right of the son subsequently produced docs not ensue.] 
Which is inconsistent with the enunciation of his right of succession, as one 


*§ 2 . 


t BilamlhaUa, 
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Baldm-bhatta. 






a successor : since, in that case, the son alone has a right to 
the goods. 

1G. But, it is said, women have a title to property, either 16- His objec.- 
,, , , . , . . tions obviated, 

through the husband, or through the son, and not otherwise. 

That is wrong : for it is inconsistent with the following text 
and other similar passages. “ What was given before the 
nuptial fire, what was presented in the bridal procession, 
what has been given in token of affection, what has been re¬ 
ceived by the woman from her brother, her mother, or her 
father, are denominated the sixfold property of a woman/’* 

17. Besides, the widow and the daughters are announced 1 T. An incon- 
as successors (§ 2), on failure of sons of all descriptions. Now rftTror'etatbm 
by here affirming the right of a widow, who has been ap¬ 
pointed to raise up issue, the right of her son to succeed to 
the estate is virtually affirmed. But that had been already 
declared : and therefore the wife ought not to be mentioned 
under the head [of succession to the estate f] of one who 
leaves no male issue. 

IS. But, it is alleged, the right of a widow^ who is 
authorized to raise up issue to her husband, is deduced from 


shown. 


IS. His expla¬ 
nation of Gauta¬ 
ma's text (§ 8.) 


annotations: 

of the twelve descriptions of sons, preferably to the widow and other heirs.— 
SubOd'hini and BdlamMalta. > 

16. That is wrong :for- it is inconsistent with the following text.'] Admit¬ 
ting the restriction, that women obtain property through their husbands or sous 
only, still that restriction does not hold good universally, siuee women's right 
of property is declared in other instances.— Subdd’hini. 

17. The wife ought not to be mentioned.] She ought not to be here men> 
tioned, lest it should be thought a vain repetition.— Suhid’hini. 

IS. She mag either seek to obtain progei:g.] The author proposes two modes 
of conduct for a woman whose husband is deceased. One is, that she should 


# Menu, 9. 194. 


Q <1 « 


t B&lani'lhctitu. 






MITACSIIARA. 


CHAP. IT. 



proved to be erro- the text of Gautama : “ Let. kinsmen allied by the funeral 
interpretation 1 'of oblation, by family name, and by descent from the same 
it stated. A chaste patriarch, share the heritage : or the widow of a childless 

widow S EUCCC3- 1 ° 

sion is expressly man: and she may either [remain chaste, or may] seek off- 
appointment to spring.*” This too is erroneous : for the sense, which is 
condemned' 68110 ** ^ iere expressed, is not ‘ if she seek to obtain offspring, 
‘ she may take the goods of one who left no issue / but 
e persons allied by tbe funeral oblation, by family name, and by 
1 descent from tbe same partriarcb, share tbe effects of one wbo 
e leaves no issue ; or bis widow takes bis estate : and sbe may 
‘ either seek to obtain progeny, or may remain chaste/ This 
is an instruction to her, in regard to her duty. For the par¬ 
ticle, (vd) ‘ or/ denoting an alternative, does not couvey the 
sense of ‘ if/ Besides it is fit, that a chaste woman should 
succeed to the estate, rather than one appointed to raise up 
issue, reprobated as this practice is in the law as well as in 
popular opinion. The succession of a chaste widow is express¬ 
ly declared: “ The widow of a childless man, keeping unsul¬ 
lied her husband's bed, and persevering in religious obser¬ 
vances, shall present his funeral oblation and obtain bis entire 
share/'f And an authority to raise up issue is expressly con¬ 
demned by Menu: “ By regenerate men no widow must be 



ANNOTATIONS. 

seek offspring, or endeavour to obtain male issue under an authority for that 
purpose. The terra vd (either, or,) in this place does uofc signify * if 
but indicates an alternative and that implies an opposite case ; and tbe opposite 
case is the second mode of conduct, which, though not expressly stated in tha 
text, must, by forco of the particle vd, in its usual disjunctive acceptatftu, be 
opposite to the desire of obtaining progeny by means of an appointment to 
raise up issue : and this is consequently determined to be the duty of chastity. 
The meaning therefore is this : two modes of conduct arc here prescribed ; 


* Vide § 8. The text is here translated according to the commentator’s in¬ 
terpretation. 


t Vide § 6, 
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authorized to conceive by any other ; for they, who authorize 
her to conceive by another, violate the primeval law.”* 



19. But the text of Vasisht’ha “ An appointment shall 19. rrojwr in- 
not be through covetousness must be thus interpreted : text 

‘ if the husband die either unseparated from his coparceners or ^ 1 ^ 

1 reunited with them, she has not a right to the succession ; 

‘ and therefore an appointment to raise up issue must not be 
‘ accepted for the sake of securing the succession to her 
‘ offspring/ 

20. As for the text of Ndreda,, “ Let them allow a main- 20. And of the 
tcnaucc to his women for life ■,”% Since reunion of parceners fsiTT ofiV ‘ i ’' ed< ‘ 
had been premised (in a former text, viz. “ The shares of 

reunited brethren are considered to be exclusively theirs ;”||) 
it must be meant to assign only a maintenance to their 
childless widows. Nor is tautology to be objected to that 
passage, the intermediate text being relative to reunited 
parceners ("Among brothers, if any one die without issue, 

&e.”§) For women's separate property is exempted from 
partition by this explanation of what had been before said ; 


ANNOTATIONS. 

cither she must seek male issue by moans of an appointment for that purpose, 
or she must remain chaste.— Subbd’hini. 

19. Therefore an appointment .... must not be accepted.] Considering, that 
she has not herself a right to the estate, she ought not to seek an authority for 
raising up issue, from covetousness, with the view that the wealth may go to 
lior progeny, as it cannot belong to herself.— Subdd'hini. 

20. Nor is tautology to be objected.'] On the ground, that both passages 
convey the same import. For, in explaining what had been before said, the 
two several passages convey two distinct meanings : namely, that the women’s 


* Menu, 9. 64. Vide C. 1. Sect. 10. § S. t Vide § 11. 

J Ndreda, 10. 20. Vide § 12. || Ndreda, 13. 21. 

§ Ndreda, 13, -b. See J'mutii-wriiana, CL. 11. Sect, 1. § 48. 
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and a mere maintenance for tire widow is at the same time 
ordained. 

, 2:1 ; r .. The text 21. The passage, which has been cited, “ Their childless 

of Yajnyawalcya. . . 

(§ IS ) also will wives, conducting themselves aright, must be supported 
aiffe'ieu'i^enl"' * wil1 be subsequently shown to intend the wife of an impotent 
man and so fortb.f 

22 . i)Mr(s- 22. As for the argument, that the wealth of a regenerate 
of’women's"inapt- man ' s designed for religious uses; and that a woman's 
li), 3 refuted. 6 ^ (§ successioa to sucil property is unfit, because she is not 
competent to the performance of religious rites , that is 
wrong : for, if every thing, which is wealth, be intended for 
sacrificial purposes, then charitable donations, burnt offerings, 
and similar matters, must remain unaccomplished. Or, 
if it be alleged, that the applicableness of wealth to those- 
uses is uncoutradicted, since sacrifice here signifies religious 
duty in general; and charitable donations, burnt offerings, 


ANNOTATIONS. 

separate property is not to be divided ; and that a maintenance only is to bo 
granted to them. What had been before said, is not all which is afterwards de¬ 
clared ; that it should be charged with tautology. The text “ Among brothers, 
if any one die without issue,” is an explanation of the preceding one (" The 
shares of reunited brethren are considered to be exclusively theirs.”) The close 
of it, “except the wife’s separate property,” is a declaration of her property 
being indivisible ; and the subsequent passage (“ Let them allow a mainjse. 
nance to his women for life”) contains a separate injunction. —Bdlam bhatta. 

22. Sacrifice here signifies religious duty in general .] The relinquishment 
of a thing, with the view to its appertaining to a deity, is a sacrifice (yaga) 
or consecration of the thing. The same design terminated by casting tho 
diing into flumes, is a bjrnt offering (h6ma) or holocaust. The conferring 
of property on auother by annulling a previous right, is a gift (ddna) or 
donation. Such is the difference between sacrifice, burnt offering and dona¬ 
tion.— Subtd’hini. 



* Vide supra. § IS, 
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i. 


and the rest are acts of religious duty : still other purposes of 
opulence and gratification, which are to he effected by means 
•of wealth, must remain unaccomplished ; and, if that he the 
case, there is an inconsistency in the following passages of 
Yajnyawalcya, Gautama and Menu. 11 Neglect not religious 
duty, wealth or pleasure in their proper season.”* “ To the 
utmost of his power, a man should not let morning, noon or 
evening be fruitless, in respect of virtue, wealth and pleasure.”! 
“ The organs cannot so effectually he restrained by avoiding 
their gratification, as by constant knowledge [of the ills 
incident to sensual pleasure.”!] 



It i. shown to 
be inconsistent 
with passages of 
Y cij ny awaleya, 
Gautama, and 
Menu. 


23. Besides, if wealth be designed for sacrificial uses, the 23. And is in- 
argument would be reversed, by which it is shown, that the the^^onin " U 0 £ 
careful preservation of gold [inculcated by a passage of the the 
r6da\\] “ Let gold be preserved,” is intended not for religi¬ 
ous ends, hut for human purposes. 

2d. Moreover, if the word sacrifice import religious duty ,24. Women 
m general, the succession of women to estates is most proper, tRu gk^wSh 
since they are competent to the performance of auspicious and IXio'Km f ° r 
conservatory acts [as the making of a pool or a garden &e.§] 


ANNOTATIONS. 

“In their proper season."] This part of the text was wanting in the quota« 
tion of it, as here exhibited : hut the passage, as it is read in its proper place, 
by the M ildcskard, Apardrca and the Dipacalied, contains the words sioac& 
cdlv * ia their proper season.’ 

23. The argument would be rcrersed.] The reasoning here alluded to 
occurs in the Mimdnsd; aud is the 12th topic of the 4th section of the 3rd 
chapter. The passage of the Vdda, which is there examined, and the initial 
words of which are quoted in the text, enjoins the careful preservation of gold, 


* Ydjnyaicalcya, 1. 115. 

+ Menu, 2. 96. 

I! Bdlambhafla. 


t Not found in Gautama's institutes, 
partially quoted in this place. 

§ Bd/am-bho//a. 
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25. Though held 25. The text of Nareda, which declares the dependence 

arc^opableofpro- of women, (“ A woman has no right to independence,”*) 
P erty ' is not incompatible with their acceptance of property; even 

admitting their thraldom. 

26. Right in- 26. How then are the passages before cited ("Wealth 
pass 10U before was produced for the sake of solemn sacrifices &e/’f) to be 
cited;§14). understood? The answer is, wealth, vvhick was obtained 

[in charity J] for the express purpose of defraying sacrifices, 
must be appropriated exclusively to that use even by sons 
and other successors. The text intends that: for the follow¬ 
ing passage declares it to be an offence [to act otherwise,] 
without any distinction in respect of sons and successors. 
“ He, who, having received articles for a sacrifice, disposes 
not of them for that purpose, shall become a kite or a crow/’|| 

27. A passage 27. It is said by Caiy&yana ft Heirless property goes to 
s4n«asu£t S a“ 9 " the king, deducting however a subsistence for the females as 

females, when we p as the funeral charges : but the goods belonging to a 
an estaie escheats . , 

to the king for venerable priest, let him bestow on venerable priests, 
want of heirs. 


ANNOTATIONS. 

lest it lose its brightness and be tarnished. The question, raised on it, is 
whether the observance of the precept be essential to the efficacy of sacrifice 
or serve only a human purpose ; and the result of the reasoning is, that the 
precept affects the person, and not the sacrifice. This reasoning is considered 
by the author to be incompatible with the notion, that wealth is iuteuded 
solely for sacrificial uses. 

27. “ Let him bestow on venerable priests" . ... * let him bestow on a vene- 

rablc priest.’] The commentator, Bdlam-bliatta, considers as a variation in 
the reading of the text, the subsequent interpretation of it, ‘ let him bestow 
on a venerable priest srotr'y dybpa p&dayet in place of srotriydbhyas lad at' 
payit. He remarks, however, that the singular- number is used generically. 


* Ndredn, 13. 31. t Aide § 14. t Bdlam-bhatta. 

II ■j'his is a passage of Menu according to Bdli ii-bhaUa ; and a text of 
the same import, but expressed in other words, occurs in his institutes, 11. 25. 
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r. 



“ Ileirless property/’ or wealth, which is without au heir to Interpretation of 
succeed to it, “ goes to the king,” becomes the property of the tcxt ' 
the sovereign ; “ deducting however a subsistence for the fe¬ 
males as well as the funeral charges:” that is, excluding or 
setting apart a sufficiency for the food and raiment of the 
women, and as much as may be requisite for the funeral 
1 epasts and other obsequies in honour of the late owner, the 
residue goes to the king-. Such is the construction of the text. 

An exception is added : “ but the goods belonging to a 
venerable priest,” deducting however a subsistence for the 
females as well as the charges of obsequies, f let him bestow 
on a venerable priest/ 


28. This relates to women kept in concubinage : for the cs. it relates 
term employed is “ females” (yvshid.) The text of Ndreda toconoubine8 i anJ 
likewise relates to concubines; since the word there used is text of Ndreda. 

“ women” (sin.) “ Except the wealth of a Brahmana [pro¬ 
perty goes to the king on failure of heirs.] But a king, who 
is attentive to the obligations of duty, should give main¬ 
tenance to the women of such persons. The law of inheri¬ 
tance has been thus declared.”* 


20. But siuce the term “ wife” (palni) is here employed, 
(§ 2.) the succession of a wedded wife, who is chaste, is not 
inconsistent with those passages. 


20. But here 
(§ 2.) the wife’s 
right of succes¬ 
sion is declared. 


d0. Therefore the right interpretation is this : when a man, 
who was separated from his coheirs and not reauited with 
them, dies leaving no male issue, his widow [if chastef] takes 


SO. If her hus¬ 
band was separatee! 
from his coheirs 
aud not reunited. 


’ ANNOTATIONS. 

28. The text .... relates to concubines.] Or to twice-married women and 
ethers not considered as wives espoused in lawful wedlock.- Bdlambhnlta. 




* Ndreda, 13. 51.—52. 


f Bdlam-hhatta, 
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■CHAP. XI. 


the estate in the first instance. For partition had been 
premised ; and reunion will be subsequently considered. 


31. Sr.cora’s 
opinion refuted. 
He supposes the 
•widow’s succession 
to be restricted to 
the case of a small 
property. But she 
takes a share, 
though there be 
sons. 


31. It must be understood, that the explanation, proposed 
by Sr {cara and others, restricting [the widow’s succession] to 
the case of a small property, is refuted by this [following 
argument.*] If there be legitimate sous, it is provided, 
whether partition be made in the owner’s life-time or after 
his decease, that the wife shall take a share equal to the son’s. 


“ If be make the allotments equal, his wives must bo render¬ 
ed partakers of like portions.”! And again : “ Of heirs divid¬ 
ing after the death of the father, let the mother also take an 
equal share,”! Such being the case, it is a mere error to say, 
that the wife takes nothing but a subsistence from the wealth 
of her husband, who died leaving no male issue. 


32. But it is argued, that, under the terms of the texts 
enough " Vr'^ber above cited, (“ his wives must he rendered partakers of like 


32. She iloes 
not take merely 


subsistence, 


portions and “ let the mother also take an equal share;”) 


ANNOTATIONS. 

31. It is a mere error to say, that the vife talcs nothing hut a subsistence.] 
If the wife share a portion equal to that of a son, not an allotment sufficient 
only for her support, both when the husband is living, and after his decease, 
though sons exist; more especially should it be affirmed, that she obtains the 
whole wealth of her husband, who leaves no male issue : and thus, Bince the 
widow's succession to the whole estate is established by reasoning a fortiori, 
tlie assertion, that she obtains no more than food and raiment, is erroneous. 
Besides, since the wife’s participation with a son, who is entitled to take a share 
of the estate, or, if there be no other son, the whole of it, has been expressly 
ordained, it is fit that she should, on failure of male issue, take the wealth of 
her childless husband being separate from his coheirs.— Sul)6d liini, 

32'. For the words “share” and “equal” might consequently he deemed 
unmeaning.] These terms are commonly employed to signify 'portion’ and 
« parity.’ By abandoning their own signification without sufficient cause, they 
would appear unmeaning. —Subhd’k ini. 


* BAlam-bhaUa, 
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RIGHT OF THE WIDOW &c. 



r. 



a woman takes wealth sufficient only for her maintenance. 

That is wrong : for the words “ share” or “ portion,” and 
“ equal” or “ like, ,J> might consequently be deemed unmean- 
ing. 

33. Or suppose, that, if the wealth be great, she takes tsT. Nor a sub- 

, , ... , sisttuce if tlmes- 

precisely enough for her subsistence ; but, it small, she re- ta.te be large, awl 
cei'ves a share equal to that of a sou. This again is wrong : ^ ^ 

for variableness in the precept must be the couscquence. 

Thus, if the estate be considerable, the texts above cited, 

(“his wives must be rendered partakers of like portions 
and “ let the mother also take an equal share ;”) assisted by 
another passage [“ Let them allow a maintenance to his 
women for life;” § 1£*] suggest an allotment adapted for 
bare support. But, if the estate be inconsiderable, the same 
passages indicate the assignment of a share equal to a son’s. 


34. Thus, in the instance of the Ch&lurmdst/a sacrifices, 
in the disquisition [of the Mmansa J on the passage dmaijdk 


34. Argument 
illustrated by rea¬ 
soning quoted 
from the .UlmuM-s-?. 


ANNOTATIONS. 

33. Tariailenm in the precept must be the consequence.] If the passages 
above cited (§ 31.), assisted by another passage (§ 12.), ordain the widow’s 
receipt of a sufficiency for her support, at the time of making a partition with 
the sons, whether her husband, who was wealthy, bo then alive or dead ; but 
ordain her taking of a share equal to that of a son, if her husband possess little 
property ; then a single sentence, once uttered, is in one case dependant [on a 
different passage, for its interpretation,] aud not so in another instance. 
Consequently, since it does not retain an uniform import, there is variableness 
in the precept. — Sulbil'hini. , 

31. Tn the instance of the Chaturmdsya sacrifices ] Those are four sacri¬ 
fices performed on successive days, according to some authorities ; but in tbo 
months of Ash&d'ha, Udrlica aud P’halguna, according to others. They are 
severally denominated VaiswieUca, V'aruna-praghdsa, Sdcamdd'ha and SUndsi- 
ri’/a. The oblations consist of roasted cakes (Pvroddsa); and, at the second of 
them, two figures of sheep made of ground rice. The cakes are prepared in the 


* Subbd'hini and BAlumbhatia. 
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pranayctnti ;* where it is maintained by the opponent, that 
the rules for the preparation of the sacrificial fire at the 
Sdma-ydga extend to these sacrifices ; in consequence of which 
the injunction not to construct a northern altar ( ultara-vedi ) 
at the Vaiswedeva and Sundsinga sacrifices, must be under¬ 
stood as a prohibition of such altar ; [which should else be con¬ 
structed at those sacrifices, as at a Sdma-ydga :] but it is 
answered by an advocate for the right opinion, that it is not 
a prohibition of that altar as suggested by extending to these 
sacrifices the rules for preparing the sacrificial fire at the 
Sdma-ydga, but an exception to the express rule “ prepare an 
ultara-vedi at this sacrifice [viz. at the Chdturmdsga ,*”J it is 
urged in reply by the opponent, that variableness in the 
precept must follow, since the same precept thus authorizes 
the occasional construction of the altar, with reference to a 
prohibition of it, at the first and last of the [four] periods of 
sacrifice, and commands the construction of it at the two 
middle periods, independently of any other maxim : but it is 
finally shown as the right doctrine, for the very purpose of 
obviating the objection of variableness in the precept, that 
the prohibition of the altar at the first and last of the periods 


ANNOTATIONS. 

usual manner, consisting of ground rice, kneaded with hot water, and formed 
jUto lumps of the shape of a tortoise : these are roasted on a specified number 
of potsherds (capala) placed in a circular hole, which contains one of the three 
consecrated fires perpetually maintained by devout Brahmanas. 

In the disguisiti n on the •passage dwaydh pranayanti.] Tart of a passage 
of the Teda, which is the subject of a disquisition in the Himdnsfi, and 
which gives name to it. This is the niuth (or, according to one mode of 
counting, the seventh) topic in the third section of Juimini's seventh chapter* 
— See Jimtda-rahana, Ch. 11. Sect. 5. 

Since the same precept authorises the occasional construction of the altar.] 
Since one precept commands it at a Clurturnuisya sacrifice, and another forbids 
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of sacrifice is a recital of a constant rule; and that the injunc¬ 
tion, “ prepare the utlcivci-vcdi at this sacrifice, commads its 
construction at the two middle periods (namely the Vaiuiu i- 
p raglidsa and Sdccvnicd’ha with a due regard to that explana¬ 
tory recital. 

35. As for the doctrine, that, from the text of Menu (“ Of 35. Another ex- 
him, who leaves no son, the father shall take the inheritance, j^t of Menu, 
or the brothers/’*) as well as from that of Sane’ ha, (“The ^^propMed^** 
wealth of a man, who departs for heaven, leaving no male 
issue, goes to his brothers. If there be none, his father and 
mother take it: or his eldest wife/’f) The succession of 
brothers, to the estate of one who leaves no male issue, is 
deduced ; and that a wife obtains a sufficiency for her support, 
under the text “ Let them allow a maintenance to his women 
for life :”t this being, determined, if a rich man die, leaving 
no male issue, the wife takes as much as is adequate to her 
subsistence, and the brethren take the rest ; but, if the 
estate be barely enough for the support of the widow, or 
less than enough, this text ( <f The wife and the daughters 
also ;”||) is propounded, on the controverted question whether 


ANNOTATIONS. 

it at two of the periods of that sacrifice ; the injunction, contrasted with the 
prohibition, seems to imply an option in this case : but, not being contrasted 
with any other rule, it becomes a cogent precept in the instance of fhe two 
Other periods : and thus the rule, being cogent in one case and not in tho other, 
is variable in its import and effect. 

35. On the controverted question whether the widow or the brothers inherit .] 
Whether the widow inherits, as provided by Nareda ; or the brothers 
Buccced conformably with the. texts of Menu and Sancha. — Balam-bhatta. 

This opinion the reverend teacher does not tolerate .) Meaning l istearUpa ,— 
SuhCd’hini and Bdlam-bhatta. 


f Ibid. 

1! Ydjnyav:alc>/a. Vide § 2. 
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It is condemned by 
Viswarupa, who 
interprets other¬ 
wise the text of 
Menu (§ 7 ;) and 
that of Sanc’ha 
(§ 7-) 


the widow or the brothers inherit, to show, that the first claim 
prevails. This opinion the reverend teacher does not tolerate ; 
for he interprets the text, “ Of him who leaves no son, the 
father shall take the inheritance, or the brothers •’’* as not 
relating to the order of succession, since it declares an alter¬ 
native ; but as intended merely to show the competency for 
inheriting, and as applicable when the preferable claimants,. 


the widow and the rest, fail. The text of Sanc’ha too relates 
to a reunited brother. 


3G. The pas¬ 
sage of Yajnya- 
fa cannot be 
taken as relating 
to a small estate 
in one instance ; 
since it must re¬ 
late to wealth ge¬ 
nerally in another 
cases. 


3G. Besides it does not appear either from this passage 
[of Ydjnyawaleya f ] or from the context, that it is re¬ 
lative to an inconsiderable estate. If the concluding sen¬ 
tence, “ On the failure of the first among these, the next in 
order is heir be restricted to the ease of a small property, 
by reference to another passage, in two instances (of the widow 


and of the daugthers,) but relate to wealth generally in the 
other instances (of the father and the rest,) the consequent 
defect of variableness in the precept (§ 33.) affects this inter¬ 
pretation. 


37. It appears 37. “ If a woman, becoming a widow in her youth, be 

FhAJHI headstrong, a maintenance must in that ease be given to her 

of d °inc 0 utiueDey^ for tbc su PP ort of life." || This passage of Edrita is intended 
Las a maintenance for a denial of the right of a widow suspected of iueontineney, 


ANNOTATIONS. 

The text of Sanc’ha relates to a reunited brother.] it relates to the case of 
a brother, who, after separation, bocomes associated with his coheirs, from 
affection or any other motive.— SMd’hini. 


* Menu. Vide § 7. f SvMd'hini. % Vide § 2. 

11 In the Vivdda-chintdmani this passage is read without the conditional 
particle : viz. “ A woman .... is headstrong ; but a maintenance must ever bo 
given to her. . ” 
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RIGHT OF THE DAUGHTERS &c. 


to take tke whole estate. From this very passage [of ITdn- 
it appears that a widow, not suspected of misconduct, 
has a right to take the whole property. 



only ; but other* 
wise inherits the 
whole property. 


38, With the same view, Sane'ha has said “ Or his eld- 38 This Bervea 

est wife,'” (§ 7.) Being eldest by good qualities, and not sup- Sanc'ha 

posed likely to he guilty of incontinency, she takes the whole (§ 1-) 

wealth; and, like a mother, maintains any other headstrong 
wife [of her husband.] Thus all is unexceptionable. 

39. Therefore it is a settled rule, that a wedded wife, he- 39> conclusion, 
in" chaste, takes the whole estate of a man, who, being sepa- 

rated from his coheirs and not subsequently reunited with 
them, dies leaving no male issue. 


Section IT. 

Right of the Daughters and Daughter’s Sons. 

1. On failure of her, the daughters inherit. They are p After a wife, 

named in the plural number (Section 1. § 2.) to suggest the » daughter mho- 
1 ... , . ,. . .. rits : whatever ho 

equal or unequal participation of daughters alike or dissimilar her tribe. 

by class. 


ANNOTATIONS. 

1, They are naiiied in the plural number Here female issue is signified 
by the original word “daughter” (duhitri .) and that is applicable, in¬ 
differently, to such as belong to the same or to different tribes. Plurality 
is denoted by the termination of the plural number, ( as in dukitarat:) 
which includes, without inconsistency, those who arc dissimilar from the 
parent. Therefore daughters, alike or different by class, are indicated by 
the original word and its termination. They share equal or unequal portions 
in the order before mentioned: namely four shares, three, two or one 
(Ch. 1. Sect. S. § 1 .)■-Sabid'hint. 


* Bdlam bh.ilta. 
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2. Passages of 2. Thus Cat jay ana says, “ Let the widow succeed to her 

Cdtydt/ana and , . -i-iiii 

Vrihaspati declare husband's wealth, provided she be chaste; and, in* default of 
cession. 116 01 BUC her, let the daughter inherit, if unmarried.”* Also Vrihaspati: 

“ The wife is pronounced successor to the wealth of her hus¬ 
band ; and, in her default, the daughter. As a son, so docs 
the daughter of a man proceed from his several limbs. How 
then should any other person take her father’a wealth ?” 

3. First the un- 3. If there be competition between a married and an un- 
Inherits. ‘' ausht< " married daughter, the unmarried one takes the succession 

under the specific provisions of the text above cited (“ in de¬ 
fault of her, let the daughter inherit, if unmarried.”) 

4. Next a mar- 4. If the competition be between an unprovided and an 

ried but unprovid- , ... 

ed one. And last- enriched daughter, the unprovided one inherits ; but, on failure 

i„\ an enriched one. suc ^ the enriched one succeeds : for the text of Gautama is 
equally applicable to the paternal, as to the maternal, estate. 
“A woman’s separate property goes to her daughters, un¬ 
married or unprovided.”f 


5. An appoint¬ 
ed daughter is not 
meant, 


5. It must not be supposed, that this relates to the ap¬ 
pointed daughter : for, in treating of male issue, she and her 
son have been pronounced equal to the legitimate son, (" Equal 


ANNOTATIONS. 

4. The text of Gautama is equally applicable to the paternal .... estate .] 
The meaning is this : since the daughter's right is declared with reference to 
a woman’s peculiar property, but it is not intended by iming the word 

womans to restrict it positively to that siugle object, the parity of rea¬ 
soning holds good.— Suhod'kini. 

5. For, in treating of male issue, she and her son have been pronounced dr.J 
Since she has been noticed while treating of male issue, the introduction of 
her in this place would be improper.— Subid’hini. 


* Vide supra. Sect. 1 . § 6. 
f Gautama, 28. 22. Vide supra, Ik !, Sect, 3, § 11. 
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to him is the son of an appointed daughter,”* or tlie daughter 
appointed to be a son.f 



6. By the import of tbe particle “ also” (Sect. 1. § 2.) tbe 6- The daugft* 

J - 1 t tors son inherits- 

daughter's son succeeds to tbe estate on failure of daughters, on failare of 
_ 3 „ , ,, r daughters; as de- 

Thus Vishnu says, “ If a man leave neither sou, nor son s clar ' evl bv vuhnu, 

son, nor [wife, nor female %) issue, tbe daughter’s son shall aud b y ^ cuu - 

take his wealth. For, in regard to the obsequies of ancestors, 

daughter’s sous are considered as son’s sous.”|| Menu likewise 

declares, “ By that male child, whom a daughter, whether 

formally appointed or not, shall produce from a husband of an 

equal class, the maternal grandfather becomes the grandsire 

of a son’s son : lot that son give the funeral oblation and 

possess the inheritance.”^ 


Suction III. 
'Right of the Parents. 


1. On failure of those heirs, the two parents, meaning 
the mother and the father, are successors to the property. 


I. Next both 
parents inherit. 


ANNOTATIONS. 

6. The daughter’s son succeeds to the estate oil failure of daughters. j Ac¬ 
cording to the commentary of Bdlam-bhatta, the daughters daughter inherits 
in default of daughter’s sous. He grounds this opinion, for which however there 
is no authority in Vi}ny&ntswar*’s text, upon the analogy, which this author 
had admittod in another case, between the succession to a woman’s separate 
property and the inheritance’ of the paternal estate. (Vide § 4.) 


* Ch. T. Sect. 11 § 1. f Ch. 1. Sect. 11. § 3. $ Bdlavi-Ualla, 

|| Not found in Vishnu's institutes : but cited under lii.'i name in the Smriti- 

chcmirkd. 


§ Menu, 0, 13 0, 
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2 . First the 2. Although the order, in. which parents succeed to the 
her the father, ' estate, do not clearly appear [from the tenor of the text; 

Sect. 1. § 2.] since a conjunctive compound is declared to 
present the meaning of its several terms at once ,* and the 
omission of one term and retention of the other constitute an 
exceptionf to that [complex expression;] yet, as the word 
‘ mother 5 stands first in the phrase into which that is resolv¬ 
able, and is first in the regular compound ( mdldpilarau) 
'mother and father 5 ! when not reduced [to the simpler form 
fitarau ' parents 5 ] by the omission of one term and retention 
of the other; it follows from the order of the terms and that of 
the sense which is thence deduced, and according to the series 
thus presented in answer to an inquiry concerning the order 
of succession, that the mother takes the estate in the first 
instance; and, on failure of her, the father. 


ANNOTATIONS. 

2. Although the order .... do not clearly appear.] It is declared, that 
the two parents are successors to the property, if there be no daughter nor 
daughter’s son. Since the term (pitarauj ‘ parents’is formed by omitting 
one and retaining the other member of a complex expression (mother and 
father ;) shall they conjointly take the estate, or severally ? and is the order 
of succession optional, or fixed and regulated ? The author replies to these 
tpuestions.— Sub6<l'hint. 

A conjunctive compound, is declared <fc.] A compound term is formed, as 
directed by Pdnini and his commentators,!! when two or more nouns occur 
with the import of the conjunction ‘ and,’ in two of its senses (viz. recipro¬ 
cation and cumulation.§) This is limited by the cmeudatory rule of Cdtydyana 
to the case where the sense conveyed by each word i3 presented at once : 
while the same terms, connected in a phrase by the conjunction copulative, 
would present the sense of each successively. 

[The omission of one term and retention of the other constitute an exception.] 
When the word pitri ‘ father’ occurs with mdtri ‘ mother,’ it may be retained 


* Vdrtica, 1. on Pdnini, 2. 2. 29. t Pdnini, 1. 2. 70. 

t Vdrtica, 3. on Pdnini, 2. 2. 34. II Vide infra. Sect 11. § 20, 

§ See Dictionary of AtiiC/'d, Cook 3. Chap. 1. Sect, 23. Verse 2. 
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35j 


3. Besides the father is a common parent to other sons, . 3. The mother 

x ... is nearest to her 

but the mother is not so : and, since her propinquity is con- sou ; and should 

. . „ , , i i , , , , ,, , , therefore inherit ; 

sequeutly greatest, it is fit, that she should take the estate conformably with 
in the first iustance, conformably with the text “To the j/ e; , ; t'o.s_a Q e 
nearest sapinda, the inheritance next belongs,”” 


ANNOTATIONS. 

and the other term bo rejected. This is an exception to the general 
rule of composition. It is optional; and tho regular form may be retained in 
its stead. Ex. Pitarau ‘ two parents or Mdtdpitarau ‘mother and father.’— 
Pdnlni, 1. 2. 70. and 2. 2. 29.—31. 

The word mother stands first in Hie phrase into which that is resaleable.] 
The compound term, whether reduced to the simpler expression or retaining 
its complex form, is resolvable into tho phrase mdtd cha pita cha ‘ both tho 
mother and the father.’ This, however, is only the customary order of terms, 
not specially enjoined by any rule of syntax. 

Is first in the regular compound.] Conformably with one of Catgdgana'i 
emendatory rule3 on Pdnini's canon for the collocation of terms in composition, 
(2. 2. 34.) That rule requires the most revered object to havo precedence : 
and the example of the rule, as given in PdtanjaU’s Mahdbhdshya and 
Vdmantis Cdsicd-vilti, i3 this very compound term mdtdpitarau ‘ mother 
and father.’ The commentators, Caiyata and Earadaita, assign reasons why 
a mother is considered to be more venerable than a father. 

It follows, from the order of the terms.] The compound term mdtdpitarau 
‘ mother and father,’ as well as the abridged and simpler expression pitarau 
‘ parents,’ is resolvable into the same phrase mdtd cha 'pi Id cha * both tho 
mother and the father.’ Thus, in every form of expression, ‘ mother’ stands 
first. Hence tho author infers, that the mothers priority in regard to succes¬ 
sion to wealth is intended by tho text (Sect. 1. § 2.) 

3. The father is a common parent to other sons.] The mother is, in respect 
of sons, not a common parent to several sets of them : and her propinquity is 
therefore more immediate, compared with the fathers. Eut his paternity is 
common ; since he may have sons by women of equal rank with himself, as 
well as children by wives (if the Oshatriga and other inferior tribes ; and his 
nearness is therefore mediate, in comparison of the mother s. The mother 
consequently is nearest to her child ; aud she succeeds to the estate in the first 
instance, since it is ordained by a passage of Menu, that the person, who is 
nearest of kin, shall have the property.— Subid'hini. 


* Menu, 9. 187. 
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chap. n. 


4. Nor is the claim in virtue of propinquity restricted to 
(sapindas) kinsmen allied by funeral oblations : but, on the 
contrary, it appears from this very text, (§ 3.) that the rule 
of propinquity is effectual, without any exception, in the case 
of (■ mmdndclacas) kindred connected by libations of water, as 
well as other relatives, when they appear to have a claim to 
the succession. 

f>, Conclusion. 5. Therefore, since the mother is the nearest of the two 
parents, it is most fit, that she should take the estate. But, 
on failure of her, the father is successor to the property. 


4. That text, 
though ifc speak 
•of JSapinda is 
23 ot restricted to 
•them 


ANNOTATIONS. 

-G. On failure of her, the father is successor io the property.] Tho 
commentator, JBdlambhatta, is of opinion, that tho father should inherit first 
and afterwards the mother ; upon the analogy of moro distant kindred, where 
the paternal line has invariably the preference before tho maternal kindred ; 
and upon the authority of several express passages of law. Nanda Pandita, 
author of commentaries on the Mitdcshard and on the institutes of Vishnu, 
had before maintained the same opinion. But the elder commentator of the 
Mitdcshard, VisicSswara- bkatta has in this instance followed the text of his au¬ 
thor in his own treatise entitled Madana-Pdrijdta, and has supported T'ijnyd• 
ndswara’s argument both there and in liis commentary named Subbd’hini. 
Much diversity of opinion does ifidecd prevail on this question, Sricara. 
maintains, that the father and mother inherit together : and the great majority 
of writers of eminence (as Apardrca and Camaldcara, and the authors of the 
Rmritichandricd, Madanaralna, Vi/avahdramayuc’lia &.c.) gives the father 
the preference before the mother. Jim&ti-vdhana, and Raghunundana have 
adopted this doctrine. But Vacheipati Misra, on the contrary, concurs with 
the Mitdcshard in placing the mother before the father ; being guided by an 
erroneous reading of the text of Vishnu (Sect. 1. § 6 ), as is remarked in tho 
Vccramitrudaya. The author of the latter work proposes to reconcile these con¬ 
tradictions by a personal distinction. If the mother be individually more ve¬ 
nerable than the father, she inherits ; if she he less so, the father takes the in¬ 
heritance. 
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RIGHT OF THE BROTHERS. 

Section IV. 

Right of the Brothers. 

1. On failure of tlie father, brethren share the estate. 1- Next to the 

. parents, the 

Accordingly Menu says, “ Of him, who leaves no son, the brother- inherit, 
father shall take the inheritance or the brothers.”* 

2. It has been argued by JJ’ha.resioara, that, ‘ under the 2. D'hdrtswcvra 

, affirms the prior 

‘ following text of Menu, “ Of a son dying childless, the r ight of the pater- 
‘mother shall take the estate; and, the mother also being “n turgmundoT» 
‘dead, the father’s mother shall take the heritage ;”f even T^sage of Menu. 

‘ while the father is living, if the mother be dead, the father’s 
‘ mother, or in other words the paternal grandmother, and not 
‘ the father himself, shall take the succession : because wealth, 

‘ devolving upon him, may go to sons dissimilar by class ; but 
‘ what is inherited by the paternal grandmother, goes to such 
‘ only as appertai n to the same tribe: and therefore the patcr- 
* nal grandmother takes the estate.’ 


ANNOTATIONS. 

1. Brethren.'] The commentators, Nanda Pandila and Bdlam-hhalla, 
consider this as intending e brothers and sisters,’ in the same manner in which 
“parents” have been explained ‘mother and father, 1 (Sect. 3. § 2.) and con¬ 
formably with an express rule of grammar (Pdnini, 1. 2. 63.) lliev observe, 
that the brother inherits first: and, in his default, the sister. This opinion ia 
controverted by Camaldcara and b}- the author of the 1 oiaahui'j.’mciyuc hit. 

2. It has been argued b>j D'hariswara.] It had been shown (Sect. 3.,) 
that the father inherits on failure of the mother. But that is stated otherwise 
by different authors. To refute the opinion maintained by one of them, the 
author reverts to the subject by a retrospect analogous to the backwavd look 
of the lion.— SuMd'kini and B'dlambhatta. 

Because wealth, devolving on him, mag go to sons dissimilar .] The mean* 
ing is this : if the succession be taken by the father, the property becomes a 
paternal estate, and may devolve on his sous whether belonging to the M(ml- 


* Me mi. 9.188. Vide Scot. 1. § 7. .t Menu. 3. 217- Vide Sect. 1. § 7. 
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3. But that is 3. The holy teacher [VIsioarupa* * * § ] does not assent to that 

Vhmartipa^j civ doctrine : because the heritable right of sons even dissimilar 
safe'cfthT same by class has been expressly ordained by a passage above- cited : 
author. “ The sons of a Brahnana, in the several tribes, have four 

shares, or three, or two, or one/’f 

4. A text of 4. But the passage of Menu, expressing that “ The pro- 
the ,< i:ing,"''iri'tends perfcy of a Brahmana shall never be taken by the king,”J 
the CshatrFa ^ i a *- enc k ^be sovereign, not a son [of the late owner by a 

woman of the royal or military tribe.] 


5. The whole 5. Among brothers, such, as are of the whole blood, take 
first; as nearest the inheritance in the first 'instance, under the text before 
cited: <r To the nearest sapinda, the inheritance next be* 
longs.”|| Since those of the half blood arc remote through 
the dilferenco of the mothers. 


ANNOTATIONS. 

d'harasicla [or another mixt§] tribe or to his own class. But, if it be taken by 
the grandmother, it becomes a maternal estate and devolves on persons of the 
same tribe, namely her daughters ; or successively, on failure of them, her 
daughter’s sons, her own sons, and so forth.— SubOd'hini and Jidlam lhutta. 

4. Intends the sovereign, not a son.'] It does not prohibit the succession 
of a Brahmma’s son by a Cshalriya wife, denominated king as being of his 
mother’s tribe, which is the royal or military one. But it relates to an escheat 
to the sovereign. Therefore it is not an exception to the passage cited in 
the preceding paragraph : and Viswarupas reasoning holds good, that 

* D'hdrfiiearas objection would be valid, if there were any harm in the 

* ultimate succession of sons dissimilar by class. But that is not the case. 
‘ On the contrary, they aro expressly pronounced by the text here cited, to be 
‘ partakers of inheritance.’— Suhdd'Aini. 


* The name is supplied by the Suhod'hini. 
t Y&jnyawalcya, 2. 126. Vide supra. Oh. 1. Sect. 8. § 1, 

I Menu, 9. 189. Vide infra. Sect. 7. § 5. 

|| Menu, 9. 187. Vide Sect. 3. § 8. 

§ Bdlam-tyaita, 
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RIGHT OF THE BROTHERS. 


6. If there he no uterine (or whole) brothers, those by 
different mothers inherit the estate. 


§L 

6. ST ext the 
half blood. 


7. - On failure of brothers also, their sons share the heritage 7. After bro-- 

\ tilers, nephews ra¬ 
in the order of the respective fathers. berk in like man¬ 

ner. 

8. In ease of competition between brothers.and nephews, 8. They do tot 

, . , ,, . „ , share with their 

the nephews have no title to the succession : lor their right uncle3i 
of inheritance is declared to he on failure of brothers [“ both 
parents, brothers likewise, and their sons.” — Sect. 1. § 2.*] 

0. However, when a brother has died leaving no male issue 9- But they 

. _ , .. j i i -i take a share which 

[nor other nearer lieir,i*] and the estate has consequently de- had vested iu 

volved on his brothers indifferently, if any one of them die their father ‘ 

before a partition of their brother’s estate takes place, his sous 

do in that case acquire a title through their father : and it is 


ANNOTATIONS. 

6. If .there he no uterine (or whole) brothers, those by different mothers ik• 
herit .] The author of the Vyavaharamayac'ha, censures the preference hero 
given to tile brothers of the half blood before the nephews, being sons of brothers 
of the whole blood. 

7. Their sons shore the heritage ] Including, say Nando, Tandita and 
' BAlambhatta, the daughters as well as the sons of brothers, and the sons and 

daughters of sisters. This consequently will comprehend all nephews and 
nieces. 

In the order of the respective fathers.] In their order as brothers of the 
whole blood, and of the half blood.—Bilam-bhalta.’ 

By analogy to the case of grandsons by different fathers (Chap. 1. Sect. 

8.), the distribution of shares shall be made, through allotments to their respec¬ 
tive fathers, and not in their own right, whether there be one, two, or many 
sons of each brother.— Subod’hinf. 

That is wrong : for the brethren had not a vested interest in their brother s 
wealth before their decease ; and property was only vested iu the nephews by 
the owner’s demise.— Bdlam bhalta. 


* Sub'j'.l'hini aud BAlam-bhallu, 


t BAlam bhatta . 
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fit, therefore, that a share should he allotted to them, in their 
father’s right, at a subsequent distribution of the property 
between them and the surviving brothers. 


Section V. 


Succession of Kindred of the same family name : termed 
Gdtraja, or Gentiles, 


1. Next to the 
nephew, the kin¬ 
dred are heirs. 


1. If there be not even brother’s sons, gentiles share the 
estate. Gentiles are the paternal grandmother and relations 
connected by funeral oblations of food and libations of water. 


2. First the pa- 2. In the first place the paternal grandmother takes the 

ternal grand- . . 

mother, inheritance. The paternal grandmother’s succession imme¬ 

diately after the mother, was seemingly suggested by the 
text before cited, “ And, the mother also being dead, the 
father’s mother shall take the heritage no place, however, 
is found for her in the compact series of heirs from'the father 
to the nephew : and that text (“ the father’s mother shall 
take the heritage”) is intended only to indicate her general 
competency for inheritance. She must, therefore, of course 
succeed immediately after the nephew ; and thus there is no 
contradiction. 


ANNOTATIONS. 

1. Gentiles.] Gdtraja or persons belonging to the same general family 
(Golra) distinguished by a common name : these answer nearly to the Genii'ca 
of the Roman law. 

2. She must, therefore, of course succeed.] Some copies of the Miticshard 
read this passage differently. The variation is noticed in the commentary of 
Bulam lhaUa ; viz. ‘She succeeds, after the preceding claimants, if they 
be dead,’ uparitma mritdnantaram instead of v.tcarshi tat stil sutdnanlaram, 
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%*. SUCCESSION or KINDRED of SAME GOTRAJA, 


3. Ou failure of tire paternal grandmother, the ( go/raja) 
kinsmen sprung from the same family with the deceased and 
{sapincla) connected by funeral oblations, namely the paternal 
grandfather and the rest, inherit the estate. For kinsmen 
sprung from a different family, but connected by funeral 
oblations, are indicated by the term cognate {band’hu Sect. G.) 


3. Next the 
paternal grand¬ 
father. 


4. Here, on failure of the father’s descendants, the heirs 4. After him, 
are successively the paternal grandmother, the paternal Arsons 108 and 
grandfather, the uncles and their sons. 


5. On failure of the paternal grandfather’s line, the pater- 5. Then thegreat- 

nal great-grandmother, the great-grandfather, his sous and 8 re'aloan'd’ 

their issue, inherit. In this manner must be understood the grand un- 

• , iii . ,, , , cle « and so forth, 

succession of kindred belonging to the same general family to the seventh da- 
and connected by funeral oblations. 


ANNOTATIONS. 

The commentary remarks, that the 1 preceding ( uparilana) claimants’ are the 
father and the rest down to the brother’s son. 

3. On failure of the paternal grandmother .... the paternal grandfather .] 
Bdlum-bhatla insists, that the grandfather inherits before the grandmother, ns 
the father before the mother.—See Section 3. 

1). In this manner must be understood the succession of kindred.] The 
Subbd'hini, commenting on the first words of the following section, carries the 
enumeration a little further ; viz. ‘ the paternal great-grandfather’s mother, great- 
‘ grandfather’s father, great-grandfather’s brothers and their sons. The pater- 
‘ nal great-grandfather’s grandmother, great grandfather’s grandfather, groat- 
‘ grandfather’s uncles and their sous. The same analogy holds in the succession 
‘ of kindred connected by a common libation of water.’ 

The scholiast of Vishnu, who is also one of the commentators of the Mitdc' 
shard, states otherwise the succession of the near and distant kindred, in ex¬ 
pounding the passage of Vishnu “ if no brother’s sou exist, it passes to kinsmen 
(baud'hu;) in their default, it devolves on relations (saculya) where Bdlant - 
hi.at!a, on the authority of a reading found in the Madame ratna, proposes to 
transpose the terms bandhn and saculya; for the purpose of reconciling Yishnto 


• Vishnu, 17. 10. -11, 
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6. Afterwards 
more distant 
kindred : either to 
the 14th degree ; 
or as far ns consan¬ 
guinity is ascer¬ 
tainable : so Menu 
describes them.- 
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6. If there be none such, the succession devolves on 
kindred connected by libations of water : and tliey must be 
understood to reach to seven degrees beyond the kindred 
connected by funeral oblations of food : or else, as far as the 


limits of knowledge as to birth and name extend. 


According- 


' ANNOTATIONS. 

with Yajnyawalcya, by interpreting saeuhja in the sense of yutraja or 
kinsmen sprung from the same family. Nanda Pandita, preserving the com¬ 
mon reading, says 1 kinsmen (band'/m) are sapindas ; and these may belong to 
‘ the same general family or not. First those of the same general family 
‘ (sag6tra) are heirs. They are three, the father, paternal grandfather, and 

* great grandfather ; as also three descendants of each. The order is this,: In 

* the father's line, on failure of the brother’s son, the brother’s son’s son is heir. 
‘ In default of him, tho paternal grandfather, his son nn,I irraiidsnn Failing 
‘ thesg, the paternal great grandfather, his son aud 

* the succession passes to tho fourth degree inclusive 
‘ the text expresses “ The fifth has no concern v 
‘ The daughters of the father and othor ancestoi 

1 daughter of the man himself, and for tho san 

* father’s kindred connected by funeral oblations, the mother’s kindred are heirs : 

* namely the maternal grandfather, the maternal uncle and his son ; and so 

* forth. In default of these, the successors are tho mother’s sister, her son and 
‘the rest.’ 

-The commentator takes occasion to censure an interpretation, which corres¬ 
ponds with that of the MUdcsho.rd as delivered in the following section 
(S. 6. § 1.) ; and according to which the cognate kindred of the man himself, 
of his father and of his mother are the sons of his father’s sister and so forth : 
because it would follow, that the father's sister’s son and the rest would in¬ 
herit, although the man’s own sister and sister’s sons were living. Mdlam- 
Ihatta, however, repels this objection by the remark, that tho sister and sister's 
sons have been already noticed as, next in succession to the brother and 
brother’s sons : which is iudeed Nanda Pdndita's own doctrine. 

He adds, ‘ after the heirs above-mentioned, the sasulya or distant kinsman is 
c entitled to the succession : meaning a relation in the fifth or other remoter 
' degree,’ 


Menu, 9. 186. 
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vi. SUCCESSION OP COGNATE KINDRED. 

1 y Vrihat-Menic says “ The relation of the sapindas, or kin¬ 
dred connected by the funeral oblation, ceases with the seventh 
person : and that of samdnodacas, or those connected by a 
common libation of water, extends to the fourteenth degree ; 
or as some affirm, it reaches as far as the memory of birth 
and name extends. This is signified by go Ira or the relation, 
of family name.”* 



Section VI, 

On the succession of Cognate Kindred, BancPhu. 

On failure of gentiles, the cognates are heirs. Cog- 
■re of three kinds; related to the person himself, to his 


ANNOTATIONS. 

•i.us whole order of succession, it may be observed, differs materially from 
that which fe taught in the text of the 31 itdeshard. On the other hand, the 
author of the 1 eeramitrvdaya has exactly followed the Mitdcshard; and so has 
Camaldcara: and it is also conSrmed by Mdd'hava-dchdnja, in the Vyma- 
hrtra Mdd'havct, as well as by the Smriti-clumdricd. 

But the author of the Vgavahdramayuc'ha contends for a different series 
of heirs after the brother’s son : ‘ 1st the paternal grandmother ; 2d the sister ; 
‘ 3d the paternal grandfather and the brother of tho half blood, as equally 
‘ near of kin ; 4th the paternal great grandfather, the paternal uncle and the 
‘ son of a brother of the half blood, sharing together as in the same degree of 

‘ affinity.’ He has not pursued the enumeration further ; and the principle 
stated by him, nearness of kin, does not clearly indicate the rule of continua- 
tiou of this series. 

1. The cognates are heir,.2 Burnt hn, cognate or distant kin, correspond, 
ing nearly to the Cognati of the Homan law. 

Cognates are of three kinds. 1 Balam-Unttn . . . 

, , ,,, ,, . J ' onutta notices a variation in the read¬ 

ing, bdndhavdh for band'har.nl l. ... , 

. . . -'.it produces no essential difference in the 

interpretation. 


1 lie flint, part of this passage occurs in Menu’s institutes, 5. $0. There- 
marnder of the test differs. 

T x g 



1. After gen', 
tiles, cognates are 
heirs. "They are 
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of three sorts, as 
distinguished in a 
passage of law. 


father, or to his mother : as is declared by the following- text. 
“ The sons of his own father’s sister, the sons of his own 
mother’s sister, and the sons of his own maternal uncle, must 
be considered as his own cognate kindred. The sons of bis 
father’s paternal aunt, the sons of his father’s maternal aunt, 
and the sons of his father’s maternal uncle, must be'deemed 
his father’s cognate kindred. The sons of his mother’s pater- • 
nal aunt, the sons of his mother’s maternal aunt, and the 
sons of his mother’s maternal uncles, must be reckoned his 
mother’s cognate kindred.”* 


2. First tho 
kindred of the late 
owner ;tben those 
of his father ; and 
lastly those of his 
mother. 


2. Here, by reason of near affinity, the cognate kindr 
of the deceased himself, are his successors iu the first ioste¬ 
on failure of them, his father’s cognate kindred : or, 
be none, his mother’s cognate kindred. This must b 


stood to be the order of succession here intended. 


Section VII. 

On the succession of Strangers upon failure of the Kindred, 

j. After kin< 1. If there be no relations of the deceased, the preceptor, 
'■qlor hi beii- 6 ,' or, on failure of him, the pupil, inherits, by the text of 


ANNOTATIONS. 

JR, hte,? to /he person himself, to his father or to Tils mother.'] Aparih-ca, 
ns remarked by Cnmaldcara, disallows the two last classes of cognate kindred, 
ns having no concern w ith inheritance ; and restricts the term hand'hu, in 
the text, to tho kindred of the owner himself. The author of the Vyavahd- 
ramayudha confutes that restriction. 


* The text is seemingly ascribed by tho commentator Bdlam-hhatla to 
7 Yidd'ha Sdldlapa, Tut it is quoted in the V’javahdra-Mdd'haVa as a'text 'A . 
Jidwl'hdyana. • A" 
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Jnasiamba. “ If there be no male issue, tlie nearest kinsman by tho text of 
1 , pm* Apa.Ham.la: and, 

inherits: or, in default of kindred, the preceptor ; or, tailing next to him, the 

him, the disciple/ 5 


2. If there be no pupil, the fellow-student is the successor. 2. And, fading 

1 . . these, the fellow- 

Ile, who received his investiture, or instruction in reading B t u dent. 

or in the knowledge of the sense of scripture, troni the same 

preceptor, is a fellow-student. 

3. If there be no fellow-students, some learned and vener- 3. If there be 

, nono, a learned 

able priest should take the property ot a Btalmana, under priest u heir ; aft- 
the text of Gautama : “ Venerable priests should share the to Guu ' 

wealth of a Brahmana , who leaves no issue/ 5 * 

4. For want of such successors, any Brahmana may be the 4. Or any Brain 

, ^ _ .. p ,, c i wa»»«,.ft8Jfenuhas 

heir. So Menu declares : <f On failure of all those, the lawlul provided. 

heirs aro such Bra/manas, as have read the three Vedas, as 

are pure in body and mind, as have subdued their passions. 

Thuti virtue is not lost/ 5 f 

5. Never shall a king take the wealth of a priest; for the 5. But not tho 

° king : so Menu 

text of Menu forbids it : “ The property of a Brahmana shall and Ndrcla de-< 

never be taken by the king : this is a fixed law/ 5 J It is also 

declared by Nareda : “ If there he no heir of a Brahmana s 

wealth, on his demise, it must he given to a Brahmana. 

Otherwise the king is tainted with sin/ || 

6. But the king, and not a priest, may take the estate of £ Iu 

a Cshalriya or other person of an inferior tribe, on failure of takes the escheat: 


„ ANNOTATIONS. 

2. This m«si be understood to be the order of succession.] See a note at tho 
close of tho last section. 

f Menu, 9. 183. 

li Not found in the institutes of Ndrcda. 
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as is ordained by 
Menu. 


heirs down to the fellow-student. So Menu ordains : ff But 
the wealth of the other classes, on failure of. all [heirs,] the 
king may take.”* 


Section VIIL 


On succession to the Property of a Remit or of an Ascetic. 

1. The heirs Of I- It has been declared, that sons and grandsons Tor 

great-grandsonsf ] take the heritage; or, on failure of them 
Sedbyrajnyawol. the widow or other successors. The author now propounds 
an exception to both those laws : 


CXXXYII. “ The heirs of a hermit, of an ascetic, 
and of a professed student, are, in their order, the 
preceptor, the virtuous pupil, and the spiritual brother 
“ and associate in holiness.”! 

cm *’ , Tke Wrs *° tl10 !"*«* of 3 tamit, of m ascetic, 

and of a student in theology, are, in order, (that is, in the in- 
verse order,) the preceptor, a virtuous pupil, and a spiritual 
brother belonging to the same hermitage. 

3 ' TIj ° Stlulenfc ^ahueiM) must be a professed or per- 
succeed. L'ufc the petual one: for the mother and the rest of .the natural heirs 


ANNOTATIONS. 

3. “A virtuous pupil."' ] The condition, that he be virtuous is intended 

generally. Hence tbe preceptor and the fellow hermit are successors in 
their respective cases, provided their conduct be unexceptionable. With a view 
to this, Yajnyawalcya has placed the words “virtuous pupil" in the middle of 
the text, to indicate the connexion of the epithet with the preceding and follow- 
pig terms.—SuWd'Mni §c. 


* Menu, .9. ISO. 
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SUCCESSION OF A HERMIT &c. 


Si, 


ake the property of a temporary student; and the preceptor 
is declared to he heir to a professed student as an exception 
[to the claim of the mother and the rest.*] 


preceptor is heir 
of a profesBed stu> 
dent. 


4. A virtuous pupil takes the property of a yati or ascetic. 4. \nd the pu- 
The virtuous pupil, again, is one who is assiduous in the study ofauUeetic!^ ° r 
of theology, in retaining the holy science, and in practising 
its ordinances. For a person, whose conduct is bad, is un¬ 
worthy of the inheritance, were he even the preceptor or 
[standing in] any other [venerable relation.] 


5. A spiritual brother and associate in holiness takes the 5 . But the com- 
goods of a hermit (vanaprasi’/ia.) A spiritual brother is one luTt^hbUidr 1 '^" 
who is engaged as a brotherly companion [having consented 
to become so.f] An associate in holiness is one appertaining 
to the^ same hermitage. Being a spiritual companion, and 
belonging to the same hermitage, ho is a spiritual brother 
associate in holiness. 


6. But, on fa ure of these (namely the preceptor and the 
rest,) any ‘one associated in holiness takes the goods; even 
though sons and other natural heirs exist. 

7. Are not those, who have entered into a religious profes- 7. Objection, 

siou, unconcerned with hereditable property ? since Vasishi'ha property' byTuhe°- 
dcclares, “They, who have entered into another order, are P™ - 

debarred from shares.”]; How then can there be a partition of fiodby Vasisktha: 


C. In default of 
those heirs res¬ 
pectively, an asso¬ 
ciate in holiness 
is the successor. 


ANNOTATIONS. 

4. A yati r.r ascetic.’] Thu term ‘ascetic’ is in this translation used for tho 
yati or sunny asi; and ‘hermit’ or ‘ anchoret’ for the vdtaprast'ha. In former 
translations, as in the version of Menu by Sir Willia n Jones, the two last terms 
were applied severally to the two orders of devotion. 


Suldd’hmi. 


t Suldd’fiini. 


t VasisMha, 17. 43. Vide infra. Sect, 10. § 3. 
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nor any property their property ? Nor has a professed student a right to his 
acquired by them- . . , . 

eeiveK ; being in- own acquired wealth: tor the acceptance of presents, and 
Bilons, 6 M oliown othcr means of acquisition, [as officiating at sacrifices and so 
by Gautama &c. forth,*] are forbidden to him. And, since ftaulama ordains, 
that “ A mendicant shall have no hoard j”f the mendicant also 
can have no effects by himself acquired. 


S. Answer. A 
hermit may have 
a hoard of neces¬ 
saries for a day or 
a year: as intimat¬ 
ed by Ydjnijawal- 
c;/a. And an asce¬ 
tic and a profess¬ 
ed student have 
clothes and other 
necessaries. 


S. The answer is, a hermit may have property : for the 
text [of lojnyaxvalcija ] expresses “ The hermit may make a 
“ hoard of things sufficient for a day, a month, six months, or 
“ a year; and, in tho month of Amina, ho should abandon [the 
“ residue of] what has been collected/-’]: The ascetic too lias 
clothes, books and other requisite articles : for a passage (of 
the Veda\\ ] directs, that “he should wear clothes to cover his 
privy partsand a text [of law§] prescribes, that “ he 
should take the requisites for his austerities and his sandals.” 
The professed student likewise has clothes to cover his body ; 
and he possesses also other effects. 


D. Succession 9. It was therefore proper to explain the partition or in- 

t.SSLr’" 5, ol property. 


Section IX. 


On the Reunion of Kinsmen after Partition. 


1. Yiijnyawalnja 1. The author next propounds an exception to the maxim, 
feroblerlght of^m ^bat the wife and certain other heirs succeed to the estate of 

reunited parcener, one w ] 10 dies leaving no male issue. 

before the widow 

&c. 


* Bdlam'lhatta. + Gautama, 3. 6. 

j Ydjnyawalcya, 3, 47. See Menu, G. 15. 

Ii lidlam-hhaiiu, § Bdkm bhaita. 
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REUNION OF KINSMEN AFTER PARTITION. 


CXXXVIII. “ A reunited [brother] shall keep 
“ the share of his reunited [coheir,] who is deceased ; 
“ or shall deliver it to [a son subsequently] bora.”" 


2. Effects, which had been divided and which are again 
mixed together, are termed reunited. He, to whom such 
appertain, is a reunited parcener. 


3. That cannot take place with any person indifferently • 
but only with a father, a brother, or a paternal uncle : 
as Frlhaspali declares. “ He, who, being once separat¬ 
ed, dwells again through affection with his father, brother, or 
paternal uncle, is termed reunited.” 


4. The share or allotment of such a reunited parcener 
deceased, must be delivered by the surviving reunited parce¬ 
ner, to a son subsequently born, in the case where the 
widow’s pregnancy was unknown at the time of the dis¬ 
tribution. Or, on failure of male issue, he, and not the 
widow, nor any other heirs, shall take the inheritance. 

5. The author states an exception to the rule, that a 
reunited brother shall keep the share of his reunited coheir : 

CXXXVIILz. “ But an uterine [or whole] brother 
“ shall thus retain or deliver the allotment of his 
“ uterine relation.”! 


SflT 


2. Explanation 
of reunited par¬ 
cener. 


3. Reunion is 
between certain 
relations only ; to 
Vrlkasjoati. 


4. Tlie decease 
ed's share must bo 
given to bis pos¬ 
thumous son ; or, 
if there be none, 
may he retained 
by the reunited, 
parcener. 


5. A limitation 
of tho preceding 
rule is contained 
in tho sequel of the 
text. 


ANNOTATIONS. 

4. Or, on failure of male issue, he, and not the widow Sfc. shall lake the ins 
luriUnre.'] The singular number is hero indeterminate. Therefore, iftli 
two or more reunited parceners, they shall divide the estate. A maintenance 
must be allowed to the widow.— Hdlam-lt/ialta, 


f Ydjnyawalcya, 2. 138a, 
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misT/f 


<SL 

MITXCSHABX chap. II. 

6. Exposition 6. The words “ reunited brother” and “ reunited coheir” 

Wood hasThe pre- are understood. Hence the construction, as in the precede 

feronoe before the j no . „ ar g 0 f the text, is this: The allotment of a reunited 
half blood, 31 . . 

brother of the whole blood, who is deceased, shall be deliver¬ 
ed, by the surviving reunited brother of the whole blood, to a 
son born subsequently, But, on failure of such issue, he shall 
retain it. Thus, if there be brothers of the whole blood and 
half blood, an uterine [or whole] brother, being a reunited 
parcener, not a half brother who is so, takes the estate of the 
reunited uterine brother. This is an exception to what had 
been before said (§ 1.) 

7. Ydjnyawalcya 7. Next, in answer to the inquiry, who shall take the 

jJStaJ the" par- succession when a reunited parcener dies leaving no male 
thren^of the half * SSUCj an,i ttcrc exisfcs a wllole brother not reunited, as well as 
Wood. a half brother who was associated with the deceased ? the 

author delivers a reason why both shall take and divide the 
estate. 

CXXXIX. “ A half brother, being again associated, 

“ m ay take the succession, not a half brother though 
“not reunited : but one, united [by blood, though not 
“ by coparcenery,) may obtain the property ; and not 
“ [exclusively] the son of a different mother.”* 

8. Interprets- 8. A half brother, (meaning one born of a rival wife,) 


ANNOTATIONS. 

6. A son lorn subsequently.] The widow’s pregnancy not having been ap¬ 
parent at the time of the partition. 

7. “A half brother, being again associated cfc."] The text admits of 
different interpretations besides variations in the reading.—See Jimsita'Vdhana, 
Ch. 11. Sect, 5. § 13.—14. 
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being a reunited parcener, takes tire estate ; but a balf 
brother, who was not reunited, does not obtain the goods. 
Thus, by the direct provisions of the text, and by the exception, 
reunion is shown to be a reason for a half brother’s succession. 


9. The term *' not reunited” is connected also with what 
follows : and hence, even one who. was not again associated, 
may take the effects of a deceased reunited parcener. Who 
is lie ? The author replies : “ one united that is, one 
united by the identity of the womb [in which he was con¬ 
ceived ,] in other words, an uterine or whole-brother. It is 
thus declared, that relation by the whole blood is'a reason 
for the succession of the brother, though not reunited in 
coparcenery. 

10. The term “ united” likewise is connected with what 
follows : and here it signifies reunited [as a copareenea\] The 
words “ not the son of a different mother” must be inter¬ 
preted by supplying the affirmative particle (tfva) understood. 
Though he be a reunited parcener, yet, being issue of a dif¬ 
ferent mother, he shall not exclusively take the estate of his 
associated coheir. 


11. Thus, by the occurrence of the word “ though” {api) 


ANNOTATIONS. 

0. The term “ not reunited” is connected also with what follows.] It is 
connected with both phrases, like a crow looking two ways at once. Hence it 
constitutes, with what follows, another sentence. — Sulddthiisi. 

One united ly the identity of the womi.] In like manner, a father, though 
not reunited with the family, shall take a share of the property of his son ; 
and a son, though not reunited, shall receivo a share of the estate of his father, 
from a reunited parcener. This, according to the author of the Sulo.i’hini, 
is implied : the Vida describing the wife as becoming a mother to her husband, 
who is identified with his offspring. But Ddlam-hhana docs not allow tho 
inforence. 

11. The reasons of loth rights mug s". l sist at the sane instant.] The 

V v 2 35S-59 



tion of the text. 
The half brother 
may share if again 
associated iu fa> 
mily partnership. 


&. And the 
whole brother, 
though not so as¬ 
sociated. 


10. Bor the half 
brother, though 
associated, is not 
sole heir. 


11,’ Thus both 
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may share, for the in one sentence (“ though not reunited''’ &c. § 7.) and by tbe 
sifbsist'tosetbCT^ denial implied in the restrictive affirmation (eva “exclusively,”) 
understood in the other, (“ one united may take the property, 
and not exclusively the son of a different mother ;”) it is 
shown, that a whole brother not reunited, and a half brother 
being reunited, shall take and share the estate; for the 
reasons of both rights may subsist at the same instant. 


12. This is con- 12. This is made clear by Menu, who, after premising 

firmed by pas- , iar [[tion among reunited parcencers (“ If brethren, once 
sages of Menu. 1 ° . 

divided and living again together as parceners, make a second 

partition ;”*) declares “ should the eldest or youngest of 
several brothers be deprived of his allotment at the distribu¬ 
tion, or should any one of them die, his share shall not bo 
lost: but his uterine brothers and sisters, and such brothers 
as were reunited after a separation, shall assemble together 
and divide his share equally.”t 

13 . Interprets 13- Among reunited brothers, if the eldest, the youngest 
lion of tUe text, or middlemost, at the delivery of shares, (for the inde¬ 
clinable termination of the word denotes any case ■,) that is, 
at the time of making a partition, lose or forfeit his share by 
his entrance into another order [that of a hermit or ascetic,J] 
or by the guilt of sacrilege, or by any other disqualification ; 
or if he be dead ; his allotment does not lapse, but shall be 


ANNOTATIONS. 

reunion of the half brother in family partnership, and the wholo brothers 
relation by blood.— Bdlambhatla, 

13. They inherit the estate and divide it in equal shares.] This supposes 
the brothers of the hrlf blood to belong to the name tribe. But, if they are of 
different tribes, the Bharos are four, three, two or one, in the order of the 
classes ; since there is no reason for restricting that rule of distribution.— Bdlum- 
Ihalla. 

* Menu, £». 210. Menu, 9, 211.-212. 

j Jjdlam-ikatla. 
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set apart. . The meaning' is, that the reunited parceners shall 
not exclusively take it. The author states the appropriation 
of the share so reserved : “ His uterine brothers and sisters 
&c.” (§ 12.) Brothers of the whole blood, or by the same 
mother, though not reunited, share that allotment so set 
apart. Even though they had gone to a different country, 
still, returning thence and assembling together, they share it: 
and that “equally;” not by a distribution of greater and 
less shares. Brothers of the half blood, who were reunited 
after separation, and sisters by the same mother, likewise 
participate. They inherit the estate and divide it in equal 
shares. 




Section X. 

On exclusion from Inheritance . 

1. The author states an exception to what has been said 
by him respecting the succession of the son, the widow and 
other heirs, as well as the reunited parcener. 

CXL. “ An impotent person, an outcast, and his 
“ issue, one lame, a madman, an idiot, a blind man, 
*' and a person afflicted with an incurable disease, as 
“ well as others [similarly disqualified,] must be maiu- 
“ tained ; excluding them, however, from participa- 
“ Hon.”* 


1. An excep¬ 
tion to the suc¬ 
cession of heirs is 
propounded by 
Ydjnyawalcya. 


ANNOTATIONS. 

1. “An impotent person, an outcast and his issue.”] The initial words nro 
transposed by Jhnula-vdhana, Ch. 5. § 10. 

“ Am impotent person."] Whether naturally so, or by castration,— Batum- 

Ihatta, 


'* Ytijnyan-'dcye, 1. 140 
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2. Exposition 
of the text. Im- 
potent persons, 
outcasts, madmen, 
idiots, and persons 
5 ncurably diseas¬ 
ed, are excluded 
from inheritance. 


MITACSIIARX chap. 

2. “ An impotent person/’ one of the third gender (or 

neuter sex.) “ An outcastone guilty of sacrilege or other 
heinous crime. “His issue/’ the offspring of an outcast. 
“ Lame j” deprived of the use of his feet. “ A madman 
affected by any of the various sorts of insanity proceeding 
from air, bile, or phlegm, from delirium, or from planetary 
influence. “An idiot;” a person deprived of the internal 



faculty: meaning one incapable of discriminating right from 
wrong. “ Blind /’ destitute of the visual organ. “ Afflicted 
with an incurable diseaseaffected by an irremediable dis¬ 
temper, such as marasmus or the like. 


3. So aro per¬ 
sons entering into 
an order of devo¬ 
tion, an unnatural 
son, a sinner, and 
one who has lost 
a sense or a limb : 
according to Ya- 
sisht’ha, Ndrcda, 
and Menu. 


3. Under the term “ others” are comprehended one who 
has entered into an order of devotion, an enemy to his father, 
a sinner in an inferior degree, and a person deaf, dumb, or 
wanting any organ. Thus VasiMAa says, “ They, who have 
entered into another order, are debarred from shares.”* 
Ndrecla also declares, “ An enemy to his father, an outcast, 
an impotent person, and one who is addicted to vice, take no 


shares of the inheritance even though they be legitimate : 
much less, if they be sons of the wife by an appointed kins- 
man.”f Menu likewise ordains, “ Impotent persons and 
outcasts are excluded from a share of the heritage ; and so are 
persons born blind and deaf, as well as madmen, idiots. 


the dumb, and those who have lost a sense [or a limb.”f] 


ANNOTATIONS. 

The offspring of an outcast.'] Of one who has not performed the requisite 
penance and expiation.— Bdlambhaita, 

3. “ They, who ho.ve entered into another order."'] Into one of devotion. 
The orders of devotion are, 1st, that of the professed or perpetual student ; 2d, 
that of the hermit; 3d, the last order or that of the ascetic.— B&lanubhatta. 


* rawht'ha, 17, 43. f Nireda, 13. 21, t Menu, 0, 201. 
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4. Those who have lost a sense or a limb.] Any person, 
who is deprived of an organ [of sense or action] by disease 
or other cause, is said to have lost that sense or limb. 

5. These persons (the impotent man and the rest) are ex¬ 
cluded from participation. They do not share the estate. 
They must be supported by an allowance of food aud raiment 
only: and the penalty of degradation is incurred, if they be 
not maintained. For Menu says, “ Rut it is fit, that a wise 
man should give all of them food and raiment without stint 
to the best of his power: for he, who gives it not, shall be 
deemed an outcast.”* “ Without stint” signifies ‘ for life.’ 

6. They are debarred of their shares, if their disqualifica¬ 
tion arose before the division of the property. But one, al¬ 
ready separated from his coheirs, is not deprived of his allot¬ 
ment. 

7. If the defect be removed by medicaments or other 
means [as penance and atonementf] at a period subsequent 
to partition, the right of participation takes effect, by analogy 
[to the case of a son born after separation.] “ When the 
sons have been separated, one, who is afterwards born of a 
woman equal in class, shares the distribution.”]; 



4. Explanation 
of tile text. 


5. The persons 
above described 
are excluded from 
participation ; but 
are entitled to a 
maintenance, as 
declared by Menu. 


C. The defect 
must have preced¬ 
ed the partition. 


7. If it be re¬ 
moved afterwards, 
a share must be 
given, in like 
manner as a son 
born after parti- 
tion takes an allot- 
ment. 


ANNOTATIONS. 

5. “ A wise man should give all of them food and raiment."'] Other 
authorities (as Buraia and Saud'hdyana) except the outcast and his offspring. 
That exception not being here made, it is to bo inferred, that one, whose ofl'onco 
may be expiated and who is disposed to perform the enjoined penance, should 
be maintained ; not one whose crime is inexpiable.— Balam lhaita. 

6. If their disqualification arose before the division of the properly .] Tho 
disr|ualiQcation of the outcast and tho rest who are not excluded for natural 
defects.— Bdlarn■ lhaita. 


* Mom, 9. 202. 


+ BdUm-bhatUi. 


if. Ydjnyamlcya, 2, 123, Vide supra. Ch, 1. Sect, 9. § 1. 

362 






MITACSHARA. 


CIIAP. II, 


5 A woman in 8. The masculine gender is not here used restrictive! y iu 
excluded for like J 

defects. speaking of an outcast and the rest. It must be therefore 

understood, that the wife, the daughter, the mother, or any 

other female, being disqualified for any of the defects which 

have been specified, is likewise excluded from participation. 

share u°i>ee from disinherison of the persons above described seem- 

similnr disqualifi- ing to imply disinherison of their sons, the author adds : 

cations. 

So Yajnyawaict/a. CXLI. “But their sons, whether legitimate, or 
“the offspring of the wife by a kinsman, are entitled 
“ to allotments, if free from similar defects.”* 

10. Interpreta. 10. The sons of these persons, whether they he legitimate 

offspring or issue of the wife, are entitled to allotments, or 
arc rightful partakers of shares ; provided they be faultless or 
free from defects which should bar their participation, such 
as impotency and the like. 

11. Disqualifi- 11. Of these [two descriptions of offspring] the im- 

ed persons are not , . re>J 

to adopt son3. potent man may have that termed issue of the wife; the rest 
may have legitimate progeny likewise. The specific mention 
of “ legitimate” issue and “ offspring of the wife” is intended 
to forbid the adoption of other sons. 


12 . Their 12. The author delivers a special rule concerning the 

daughters must , , 

he supported, un> daughters ot disqualified persons : 
til married ; 

us Ydjnyawaicya CxlAa - “ Tlieir daughters must be maintained 
declares. “ likewise, until they are provided with husbands.”; 


13 . Explana- Their daughters, or the female children of such por¬ 

tion of the te.\t. eons, must be supported, until they be disposed of iu marriage. 

Under the suggestion of the word “likewise,” the expenses 
of their nuptials must be also defrayed. 


* Ydjnyuwalcy", 2, 111. t Bdfam bhaUa, £ Ydjmjv.wd’'>/(i l 2, Ula. 
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ON SEPARATE property of a woman. 


3 


14, The author adds a distinct maxim respecting the 
wives of disqualified persons : 

CXLII. “ Their childless, wives, conducting tliem- 
“ selves aright, must be supported ; but such, as are 
“ unchaste, should be expelled ; and so indeed should 
“ those, who are perverse.”* 

15. The wives of these persons, being destitute ot rual"- 
issue, and being correct in their conduct, or behaving virtu¬ 
ously, must be supported or maintained. But, if unchaste, 
they must be expelled; and so may those, who arc perverse. 
These last may indeed ho expelled : but they must he support¬ 
ed, provided they he not unchaste. For a maintenance must 
not be refused solely on account of perverseness. 


Section XI. 

On the separate Property of a Woman. 

1. After briefly propounding the division of wealth loft 
by the husband and wife, (“ Let sons divide equally both,the 
effects and the debts, after the demise of their two parents.”f) 
the partition of a man's goods has been described at large. 
The author, now intending to explain fully the distribution of 
a woman’s property, begins by setting forth the nature of it ; 


ANNOTATIONS. 

1. As also any other separate acquisition.] In Jimdta ra/iana’s quotation 
of the text, (Ch. 1. Sect. 1. § 13.) the conjunctive and pleonastic particles 
i-haiva (cha-Avi) are here substituted for the suppletory terra ddya, That 
reading is censured by lidlam-bhatla. 


* Ydjilyawalcya, 2. 142. 

f Ydjnyawalrya, 2, 118. Vide supra, Ch, 1 , Sect. 3. § 1 . 
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14. Their wives 
must be maintain¬ 
ed, unless _ un¬ 
chaste : 

so Ydjnyawalcya 
direct;. 


15. Exposition 
oftii 


1. Woman’s 
property described 
by Ydjnyamalcya. 
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CHAP. IT. 


Interpreta- 
tlie tevt 


Woman's 


i 


CXLIII. “ What was given tq a woman by the 
“ father, the mother, the husband or a brother, or 
“ received by her at the nuptial fi re , or presented to 
“ her on her husband’s marriage to another wife, as 
“also any other [separate acquisition,] is denominated 
“ a woman’s property.”* 

2. That, which was given by the father, by the mother, 
by the husband, or by a brother; and that, which was 
presented [to the bride] by the maternal uncles and the rest 
[as paternal uncles, maternal aunts, &c.f] at the time of the 
wedding, before the nuptial fire; and a gift on a second 
marriage, or gratuity on account of supersession, as will be 
subsequently explained, (“To a woman whose husband 
“ marries a second wife, let him give an equal sum as a com- 
“ pensation for the supersession.” § 34.) and also property 
which she may have acquired by inheritance, purchase, parti¬ 
tion, seizure or finding,]: are denominated by Menu and the 
rest ‘ woman's property.' 

3. The term ‘ woman’s property' conforms, in its import, 


ANNOTATIONS. 

2. Before the nuptial fire.] Near it.— SubOTliini. 

On account of supersession.] Supersession is the contracting of a second 
marriage through the influence of passion, while a Art wife lives, who was 
married to fulfil religious obligations. Sul)6d hint. 

Property which she may hare acquired ly inheritance.] The commentator, 
Bdlam-lhalta, defends his author against the writers of the eastern school 
(Jtontita-vdhana &c.) on this point. Wealth, devolving on a woman by 
inheritance, is not classed by the authorities of that school with ‘ woman’s 
property.’—See Jim&la-vdhana, Ch. 4. and Ch. 11. Sect. 1. § 8. 

S. The term ' woman’s property' is not technical.] This ia contrary to the 
doctrine of Jluruh’ru/uvn. Ch. 4. 

* Ydjnyamlcya, 2. 148. 

J Vide Ch, 1, Sect. 1. § 8. 


f Bdlam-lhatta, 
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with its etymology, and is not technical: for, if the literal property is not a 
..... . . technical exprcs- 

sense be admissible, a technical acceptation is improper. sion. 


4. The enumeration of six sorts of woman s property by 4. Menu s enu* 

i r ,,, mi . meration of six 

Menu ( What was given before the nuptial fire, what was sorts denies a less 

presented iu the bridal procession, what has been bestowed uot a 

in token of affection or respect, and what has been received 

by her from her brother, her mother, or her father, are 

denominated the sixfold property of a woman ;”*) is intended, 

not as a restriction of a greater number, but as a denial of a 

less. 

5. Definitions of presents given before the nuptial 5. Cdtydyna 
fire and so forth have been delivered by Cdlyaijana : “ What veralsorts 030 BC 
is given to women at the time of their marriage, near the 

nuptial fire, is celebrated by the wise as women’s pro¬ 
perty bestowed before the nuptial fire. That, again, which 
a woman receives while she is conducted from her father’s 
house [to her husband’s dwelling,] is instanced as the pro. 
perty of a woman, under the name of gift presented in 
the bridal procession. Whatever has been given to her 


ANNOTATIONS. 

4. “ Bestowed in token of affection or respect.”] This passage is read 
differently in tlie Retndcara and by Jim&ta-y&hana (Ch. 4. Sect. X. § 4.) It is 
here translated conformably with Bdlamlhalta's interpretation grounded on 
tho subsequent text of Cdtydyana. (§ 5.) ; where two reasons of an affectionato 
gift arc stated : one, simple affection ; the other, respect shown by an obeisance 
at the woman's feet. 

5. “From her father's house."] Tho Bctndcam and Chinldmanirea.il 
“ from the parental abode.’*—§ee Jtn.vta-vdhana, Ch. 4. Sect. 1. § 0. 

Offered to her as a token of respect.”] Given to her at tho time of 
making an obeisance at her teet.~Smriti-chandricd. 


f Menu, 9. 194, 

v v i 
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through affection by ber mother-in-law or by her father-in- 
liiw, or has been offered to her as a token of respect, is 
denominated an affectionate present. That, which is received 
by a married woman or by a maiden, in the house of her hus¬ 
band or of her father, from her brother or from her parents, 
is termed a kind gift.” 


0. Besides [the author says,] 


d. Other sorts 
noticed 


by Ydjnyatcaici/a. CXLIV. “ That which has been given to her by 


“ her kindred; as well as her fee or gratuity, or any 
“ thing bestowed after marriage.”* 


Explanation of his 6a. What is given to a damsel by her kindred; by the rc- 


text. 


lations of her mother, or those of her father. The gratuity, 
for the receipt of which a girl is given in marriage. What is 
bestowed or given after marriage, or subsequently to the nup¬ 
tials. 


7. It is said by Cdtydyam, “ What has been received by 
a woman from the family of her husband at a time posterior 


7. Cd/i/dyana's 
definition ofagift 
subsequent. 


ANNOTATIONS. 


“ Denominated an affectionate present ”] This reading is followed in the 
Srnrili-chandricd, VeeramilrOdaya Sge. But the Retndcara, Gldntdmani, and 
Vivdda cliandra read ‘ denominated an acquisition through loveliness 
Idvanydrjitam instead of priti-dattam. 

“From tier brother or from her parents."] The Calpata.ru reads "from 
her husband.”—See Jim'f'.ta vdhana, Ch. 4. Sect. 2. § 21. 

“ Termed , a hind gift.’’] So the commentary of Bdlam-bhatla explains 
tauddyioa, as bearing the same sense with its etymon suddya. lie censures 
the interpretation which Jimuia.tdhana has given (Ch. 4. Sect. 1. § 22.) 

C. The gratuity, for the receipt of which a girl is given in marriage.'] This 
relates to a marriage in the form termed Asura or the like.— lidlam-bhalfa. 

7. “Similarly received from the family of her father.”] The Retndcara 


-366-67 


# Ydjnyawctlcya, 2. 144, 






MIN IST/f 



ON SEPARATE PROPERTY OF A WOMAN. 

to her marriage, is called a gift subsequent ; and so is that, Exposition of the 
which is similarly received from the family of her father.” paasase - 
It is celebrated as woman’s property : for this passage is con¬ 
nected with that which had gone before. (§ 5.) 



8. A woman’s property has been thus described. The 8. A woman’s 
author next propounds the distribution of it: her'kitftrctL 63 

CXLIYrz. “ Her kinsmen take it, if she die with- 
“ out issue.”* 


9. If a woman die “ without issue ” that is, leaving 0. Her husband 
no progeny ; in other words, having no daughter, nor daugh- inherits Mure 
ter’s daugthcr, nor daughter’s son, nor son, nor son’s son; the of is8U9, 
woman’s properly, as above described, shall be taken by her 

kinsmen ; namely her husband and the rest, as will be [forth¬ 
with-)-] explained. 

10. The kinsmen have been declared generally to be 10. The heir 3 

competent to succeed to a woman’s property. The author cording^' tlf’ the 

now distinguishes different heirs according to the diversity of f “ rra ut the mar ' 
. 3 * riage ceremony ; 

the marriage ceremonies. 

CXLV. “ The property of a childless woman, as shown by IV j. 
“ married in the form denominated Brahma, or in any !/ULdl ^ 1 ' 

“ of the four [unblamed modes of marriage,] goes to 
“ her husband : but, if she leave progeny, it will go 
“ to her [daughter’s] daughters : and, in other forms 


ANNOTATIONS. 

reads ‘ from her own family JimutandTiana, ‘ from the family of her kin¬ 
dred.'—See JimUta-vSKana, Oh. 4. Sect 1. § 2. 


* Ydjnyavialcya, 2. 144®. 


t Edlam-bhattcu 
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tf of marriage [as the A-sura &c.] it goes to her father 
“ [and mother, on failure of her own issue.”*] 

11. Explana- ll. Of a woman dying without issue as "before stated, and 
tion of the text. , . • 

in four unblamcd who had become a wife by any of the four modes of marriage 

tke'^uis^nd^is denominated Brahma, Bairn, Arsla and Piajdpafya, the 

eucc eB iin^ ^fter i w holef] property, as before described, belongs in the first 

him, his nearest place to ber husband. On failure of him, it goes to bis 

four' other forms nearest kinsmen (sapindas) allied by funeral' oblations. But, 

pareniT^fnherit 1 *- 111 other forms of marriage called Asitra, Gund’harba, 

& first the mother; Bacshasa and Paisacha ; tbe property of a childless woman 
after her, the . 

father : failing goes to her parents, that is, to her father and mother. The 

0 f kin. 1 ur CCAt .succession devolves first (and the reason has been before ex¬ 
plained, J) on the mother, who is virtually exhibited [first] in 
the elliptical phrase pH Ay ami implying ‘ goes ( yach’hali) to 
both parents [pitarau;) that is, to the mother and to tho 
father/ On failure of them, their next of kin take the suc¬ 
cession. 

12. In every 12. In all forms of marriage, if the woman “ leave pro- 
if' there"helssue’ geDy ;” that is, if she have issue ; her property devolves on 
Mgt^ddaZhtm! her daughters. In this place, by tbe term “ daughters,” 
grand-daughters are signified ; for tbe immediate female de¬ 
scendants are expressly mentioned in a preceding passage : 

“ the daughters share tbe residue of their mother’s property, 
after payment of her debts.” || 



ANNOTATIONS. 

11. Dying without issue as before slated.] Without any of tho five descen¬ 
dants above-mentioned (§ Q.)—Salam-bhaUa. 

12. In all forms of marriage .] Several variations in the reading of this 


* Ylijnyawalcya, 2. 115, f Bdlarn-lkatta. J Sect. 9. 

II Ydjnyamlcya, 2, 118. Vide supra, Ch, 1. Sect, 3. § 8. 
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13. Hence, if tlie motlier be dead, daughters take her pro- 13. First the uu- 
perty in the first instance : and here, in the case of competi- ' the married 
tion between married and maiden daughters, the unmarried one ’ ,' v l 10 i3 , 

° provided : lastly 

take the succession; hut, on failure of them, the married 0118 'y 1 ™ a 

provision. 

daughters : and here again, in the ease of competition between 
such as are provided and those who are unendowed, the un¬ 
endowed take the succession first ; hut, on failure of them, 


those who are endowed. Thus Gautama says “ A woman’s 
property goes to her daughters unmarried, or unprovided 
‘ or provided,’ as is implied by the conjunctive particle in the 
text. “ Unprovided” are such as are destitute of wealth or 
without issue. 


14. But this [rule, for the daughter’s succession to the ^ 14- But bro< 
mother’s goods,f] is exclusive of the fee or gratuity. For fee or gratuity ; a3 
that goes to brothers of the whole blood, conformably with by i,au ' 

the text of Gautama : “ The sister’s fee belongs to the uterine 
brothers : after [the death of] the mother.” j; 


15. On failure of all daughters, the grand-daughters in 
the female line take the succession under this text: “ if she 
leave progeny, it goes to her [daughter’s] daughters.”|| 


15. After 
daughters, grand-, 
daughters in the 
female line inherit. 


ANNOTATIONS. 


passage are noticed by "BdlambliaUa : as sarvhhv) apt, or iarveshw <!va, or 
sarvesliu. There is only a shade of difference in the interpretation. 

14. “ After the death of the mother."'] This version is according to the 

interpretation given in the Subod'liini ; which agrees with that of the scholiast 
of Gautama, the C&lpataru and other authorities. But the text is read and 
explained differently by Jimittu-v&hana, (Ch. 4. Sect. 3. § 27.) 

■Bdlam-bhatta understands by the term ‘ mother,’ in this place, the woman 

herself, or in short the sister^ after whose death her fee or nuptial gratuity 
goes to her brothers. 


* Gautama, 28. 22. Vide supra. C. 1. Sect, 3. § H. t 
5 Gautama, 2S. 22, 


Bilam-bhaUa. 
Vide § 10 & 12, 

3C9 









1C. They share 16. If there be a multitude of those [grand-daughters*] 

the allotments of ... . « , ,, , . , . , , 

their respective children ol ditlerent mothers, and unequal in number, shares 
mothers. So Oau- s l lou ltl be allotted to them through their mothers, as directed 

tama directs, ° ’ 

by Gautama: “ Or the partition may be according to the 
mothers : and a particular distribution may he made in the 
respective sets.”f 


17. But, if there 
be daughters, a 
trifle only is to be 
given to the grand¬ 
daughters. So 
Menu, 


17. But if there he daughters as well as daughter’s 
daughters, a trifle only is -to be given to the grand-daughters. 
So Menu declares: “Even to the daughters of those daughters, 
something should be given, as may be fit, from the assets of 


their maternal grandmother, on the score of natural affection.’’^ 


IS. In default 18. On failure also of daughter’s daughters, the daughter’s 

of those grand- song are entitled to the succession. Thus Ndreda says, “ Let 

daughters; the ... J 

son: of daughters daughters divide their mother’s wealth; or, on failure of 

hy Ndreda. ' daughters, their male issue.”|| For the pronoun refers to the 

contiguous term “ daughters.” 


ANNOTATIONS. 

10. Children of different mothers, and unequal in number.] Where the 
daughters were numerous, but are not living ; and their female children are 
unequal in number, one having left a single daughter ; another, two ; and a 
third, three ; how shall the maternal grandmother’s property ha distributed 
among her grand-daughters ? Having put this question, the author reminds the 
readers of the mode of distribution of a paternal grandfather’s estate among 
his grandsons. (CL. 1. Sect. 5.)— Subt&hini. 

IS. “ Their male rs-rar."] Several variations' in the reading of the last term 
are noticed in the commentary of Bdlam'bhatta ; making the term either 
singular ■ or plural, and putting it in the first or iu iho seventh case. Ho 
dedu’ces, however, the same meaning from these different readings. 

The pronoun refers to the contiguous term.] Jtimlta-vdhana, citing this 
passage for the success on of sous rather than of grandsons, seem 3 to have 
understood the pronoun as referring to the remoter word ‘ mother.’— See 
Jtmula-vdhana, Ch. 4. Sect. 2. § 13. 


* Bdlam-bhaita. f Gautama, 28. 15. 

J Menu, 0. 193. || Ndreda, 13.1. 
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19. If there he no grandsons in the female line, sons take 
the property : for it has been already declared, “ the [male] 
issue succeeds in their default.”* Menu likewise shows the 
right of sons, as well as of daughters, to their mother’s effects : 
“ When the mother is dead, let all the uterine brothers and 
ike uterine sisters ecpially divide the maternal estate.”t 

20. e All the uterine brothers should divide the maternal 
estate equally ; and so should sisters by the same mothers. 5 
Such is the construction : and the meaning is, not that 
‘ brothers and sisters share together / for reciprocation is not 
indicated, since the abridged form of the conjunctive com¬ 
pound has not been employed : but the conjunctive particle 


ANNOTATIONS. 

19. “ Let all the uterine brothers .... equally divide."'] In tlie Calpalarn 
the text is read “ let all the sons by the same mother divide serve putrah 
sahddardh instead of saman same sah6dardh. 

Since the abridged form of the conjunctive compound has not been 
employed.] Nouns coalesce and form a single word denominated dwandtoa 
or conjunctive compound, when the sense of the conjunctive particle (cha 
‘and') is denoted.— Pdnini, 2. 2. 29. Vide supra. Sect. 3. § 2. 

The import of the particle, here intended, is either reciprocation {it are lay a) 
explained to be ‘the union, in regard to a single matter, of things specifically 
different, bat mutually related, and mixed or associated, though contrasted 
or it is cumulation (samdkdra) explained as ‘ the union of such things, by an as¬ 
sociation, in which contrast is not marked.’ The other senses of the conjunctive 
particle are assemblage (samuchchaya) or ‘ the gathering together of two or more 

* things independent of each other, but assembled in idea witli reference to some 
‘common action or circumstance j and superaddition (anwdehaga) or ‘the con- 

* nexion of asecondary and unessential object with a primary and principal one, 
‘ through a separate actioirur circumstanco consequent to it.’ In the two last 
senses of the conjunctive particle, there is not such a connexion of the terms as 
authorizes their coalition to form a compound term.— Caiyata, Pad amanj ari, .jV. 


* Ydjnyamlckja, 2. 118. Vfde supra. Ch. 1. Sect. 3. § 12. 

+ Menu, 9. 192. 
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19. After them, 
the male issue 
succeeds. This is 
confirmed by 
Menu. 


20. Exposition 
of the text. The 
brothers & sisters 
do not share to¬ 
gether ; but suc¬ 
cessively 
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(cha) is here very properly used with reference to the person 
making the partition ; as in the example, Dctadaila practises 
agriculture, and so does Yajnyadattu. 


21. No deduc- 21. “ Equally” is specified (§ 19.) to forbid the allotment 

b"Vther. el Tiie of deductions [to the eldest and so forth]. The whole blood 
eludes b tl°e d half is mentioned to exclude the half blood. 

blood. 


22. The step- 
daughter may in¬ 
herit, if she be of 
a superior tribe. 


So Menu. 
dares. 


de- 


22. But, though springing From a different mother, the 
daughter of a rival wife, being superior by class, shall take 
the property of a childless woman who belongs to an inferior 
tribe. Or, on failure of the step-daughter, her issue shall 
succeed. So Menu declares: “ The wealth of a woman, which 
'has been in any manner given to her by her father, let the 
Brahnani damsel take ; or let it belong to her offspring/’* 


23 . This in- 23. The mention of a Brahnani includes any superior class. 
rior d tribe. y BUpe " Hence the daughter of a Csliatriya wife takes the goods of 


ANNOTATIONS. 

If reciprocation, as above explained, were meant to be indicated in the text 
of Menu (§19.), the word bhrdtrl “brother” would havo been used, inflected 
however in the dual number to denote ‘brother and sister’ (Vanini, 1. 2. 68.) ; 
or else ‘ children,’ or some generic term, would have been employed in the 
plural ( P&nini , 1. 2. 64.) But the text is not so expressed. Consequently red-, 
procation is not indicated.— Subdd hhii and Bdlani-bhatta . 

The conjunctive particle is here very properly used. J ‘ It is employed in one 
of the acceptations, which do not admit of nouns coalescing in a compound 
term : namely in that of superaddition, as in the example which follows. ‘ D. 
practises agriculture ; and so does Y.’ ‘ Brothers share equally ; so do sisters.’ 

With reference to the person making the partition.] * Auother reading of 
this passage is noticed in the commentary of BdlaM-bhaita: “ with the import 
of superaddition relatively to the person who makes the partition vibhdga •» 
cartfiMn’dnwdchaydn'dpi, iustead of vibhdga-cartritw’dnivagdn’dpi. 

23. Hence the daughter of a Cshatriyd wife takes the goods of a childless 


* Menu, 0.198, 
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a childless Vaisya : [and the daughter of a Brahnani, Csha- 
triya or Taisya inherits the property of a Sudra*] 


24. On failure of sons, grandsons inherit their paternal 
grandmother’s wealth. For Gautama says, “ They, who share 
the inheritance, must pay the debts :”f find the grandsons 
are hound to discharge the debts of their paternal grandmother; 
for the text expresses “ Debts must be paid by sons and sou’s 
sons.”J 

25. On failure of grandsons also, tho husband and other 
relatives above-mentioned|| are successors to the wealth. 


26. On occasion of treating of woman’s property, the 
author adds something concerning a betrothed maiden : 


CXLYI. “ For detaining a damsel, after affiancing 
“her, the offender should be fined, and should also 
“make good the expenditure together with interest.” 

27. One, who has verbally given a damsel [in marriage] 
but retracts the gift, must be fined by the king, in propor¬ 
tion to [the amount of] the property or [the magnitude of] 
the offence; and according to [the rank of the parties, their 
qualities, and] other circumstances. This is applicable, if 


ANNOTATIONS. 

V aiayd,] This inference is contested by Sricrishna in his commentary on the 
Ddi/abhdga 0 f Jimdta-vdhana. 

24. 2 he grandsrns are bound to discharge the debts.] ‘Since one text 

declares them liable for "the debts ; and the other provides, that the debts 
shall be paid by those who share the inheritance ; it follows, that they share 
the heritage.— Subbd’kini ,tc. 


Subod'hini and Bdlam-bhatta. 

I Ydjnyawalcya, 2. 60. 

§ Ydjntjo.mlcyo., 2. ltd. 

o 


t Gautama, 12. 82. 
II § 0.—11. 

*j S itirni bha/ta, 

3,72-73 


24. After son?, 
grandsons-iuherit. 


25. Next' the- 
husband and other 
heirs, as above 
mentioned. 

20. A passage 
of Ydjnyawalci/a, 
concerning as afii- 
anced damsel. 


27. Interprets- 
tion of the text. 
Oue, wliobetrothes 
a damsel aud af¬ 
terwards retracts 
the engagement 
without cause, 
shall be fined. 


tv tv 
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28. The expen- 

Bes incurred must 
be made good. 


19. If the betroth¬ 
ed damsel die, 
the bridegroom’s 
presents are re¬ 
turned to him ; 

as directed by 
i' djuyuwalcya. 


SO. Exposition 
of the text. 


<SL 
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there be no sufficient motive for retracting the engagement. 

But, if there be good cause, he shall not be fined, since retracta¬ 
tion is authorized in such a ease. “ The damsel, though be¬ 
trothed, may be withheld, if a preferable suitor present him¬ 
self."* 

• 

28. Whatever has been expended, on account of the 
espousals, by the [intended] bridegroom, [or by his father 
or guardian,f] for the gratification of his own or of the dam¬ 
sel’s relations, must be repaid in full, with interest, by the 
affianccr to the bridegroom. 

29. Should a damsel, any how affianced, die before tho 
completion of the marriage, what is to be done in that case ? 

The author replies, 

CXLVI«. “ If she die [after troth plighted,] let 
“ the bridegroom take back the gifts which he had 
“presented; paying however the charges on both 
“ sides.”! 

30. If a betrothed damsel die, the bridegroom shall take 
the rings and other presents, or the nuptial gratuity, which 
had been previously given by him [to the bride, 1 “paying 
however the charges on both, sides that is, clearing or 
discharging the expense which has been incurred both by 


ANNOTATIONS. 

29. Any how affianced.] By a religious rite, or by taking of hands, or 
In any otlier manner.— Bdlambhalta. 

30. Clearing or discharging .] The common reading of the passage 
is vigo.nya “ accounting but Bdlam-hhatta rejects that reading, and sub¬ 
stitutes vigamya “ removing” or 1 discharging.’ 


Ydjiiyawaleya, 1. So- f Bdlam-hhatta, 

X Ydjnyawaloga, 2. 146a. 
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31. It lias been declared, that the property of a woman _ 31. A husband, 

. in distress, using 

leaving no issue, goes to her husband, ihe author now shows, his wife's proper* 
that, in certain circumstances, a husband is allowed to take it good?* t0 

his wife’s goods in her life-time, and although she have 
issue: 

CXLVII. “ A husband is not liable to make tor^avaUy* 
“ good the property of his wife taken by him in a fa- 
“ mine, or for the performance of a duty, or during 
“ illness, or while under restraint.”! 

32. Iu a famine, for the preservation of the family, or at 32. Explana. 

.... lit r tion of the passage, 

a time when a religious duty must indispensably be perform- 

ed, or in illness, or “during restraint” er confinement in 

prison or under corporal penalties, the husband, being desti- 
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the person who gave the damsel and by himself, he may take 
the residue. But her uterine brothers shall have the orna¬ 
ments for the head, and other gifts, which may have been 
presented to the maiden by her maternal grandfather, [or her 
paternal uncle,*] or other relations ; as well as the property, 
which may have been regularly inherited by her. For 
Baud’'layana says : “ The wealth of a deceased damsel, let the 
uterine brethren themselves take. On failure of them, it 
shall belong to the mother ; or, if she be dead, to the father.” 


ANNOTATIONS. 

He may take tie residue ] The meaning is this : after deducting from the 
damsel’s property, the amount which has been expended by the giver or acceptor 
of the maid, or by their fathers or other relations on both sides, in contemplation 
of the marriage, let the residue be delivered to the bridegroom.— SubOd hini. 

32. Is not liable to restore it .] He is not positively required to make it 
good .—Bdlambhatta, 


t Ydjnt/awalcyi i, 2. 117. 

374 
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tute of other funds and therefore taking 1 his wife’s property, 
is not liable to restore it. But, if he seize it in any other 
manner [or under other circumstances,] he must make it 
good. 

33 No other 33. The property of a woman must not ho taken in her 
person, but her lifetime by any other kinsman or heir hut her husband : since 

husband, may 

take her property, punishment is denounced against such conduct: (“ Their kins- 
mi ^donouuce pu- men, who take their goods in their life-time, a virtuous king 
‘he h ^.-u(ler SaiUBt s ^ ou ^ chastise by inflicting the punishment of theft :”*) and 
it is pronounced an offence; “ Such ornaments, as are worn by 
women during the life of their husband, the heirs of the hus¬ 
band shall not divide among themselves : they, who do so> 
are degraded from their tribe."f 


84. A present 
on occasion of a 
second marriage 


34. A present made on her husband’s marriage to another 
wife has been mentioned as a woman’s property (§ 1.) The 
author describes such a present: 


described by Y&j' 
nyaiaalcya. 


CXLYIIT. “ To a woman, whose husband marries 
“ a second wife, let him give an equal sum, [as a com- 
“ pensation] for the supersession, provided no separate 
“ property have been bestowed on her : but, if any 
“have been assigned, let him allot half.”:]: 


35. icterpretu" 35. She is said to be superseded, over whom a marriage 

tion of the text. 1 ’ ° 


ANNOTATIONS. 

85. Mere the word half docs not intend an exact moiety.] The term, as it 
stands in the original text, is not neuter, that it should signify an ecpial part or 
exact moiety: but it is masculine and signifies portion in genera). (Amera, 
1. 1. 2. 17.J — Subid'hini, 


* Ndrcda, as cited by BAlam-bhatla; but not found in hies institutes. 
t Mem, 9. 200. Vide supra. Ch. 1 . Sect, 4. § 10, 

2 Ydjnyttwalcj/a, 2. US. 
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is contracted. To a wife so superseded, as much should he 
given on account of the supersession, as is expended [in 
jewels and ornaments, or the like,*] for the second marriage : 
provided separate property had not been previously given to 
her by her husband ; or by her father-in-law. But, if such 
property had been already bestowed on her, half the sum 
expended on the second marriage should be given. Here the 
word ‘ half 1 ( arild’ha ) does not intend an exact moiety. So 
much therefore should be paid, as will make the wealth, al¬ 
ready conferred on her, equal to the prescribed amount of 
<compensation. Such is the meaning. 



<SL 


Section XII. 


On the Evidence of a Partition, 


1. Having thus explained partition of heritage, the author h Ydjnyavalcya 

& . ... , . specifies the evi* 

next propounds the evidence by which it may be proved in a dence of partition 
..... ■ if doubted, 

case ot doubt. 


CXLIX. “When partition is denied, the fact of 
“ it may be ascertained by the evidence of kinsmen, 
“ relatives and witnesses, and by written proof, or by 
*' separate possession of house or field.”f 


ANNOTATIONS. 

Bdlam-bhatta, citing a passage of the Mahdbhdshya to prove flint ardd’ha 
in the masculine signifies half; interprets the quotation from the Amcra-Cdeha 
(1 .1. 2.17-1 as exhibiting ardd’ha, masculine and neuter, in the sense of moiety. 
He therefore rejects the foregoing explanation, and considers the word ‘ half 
as employed in the text for an indefinite sense. 


* Bdlam~hhatta. 
f Tdjnymoal'ya, 2. 149, 
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2. Explanation 
of the text. 


2. If partition be denied or disputed, tbe fact may be 
known and certainty be obtained by tbe testimony of kinsmen, 
relatives of the father or of the mother, such as maternal 
uncles and the rest, being competent witnesses as before 
described ,* or by the evidence of a writing, or record of the 
partition. It may also be ascertained by separate or unmixed 
house and field. 


3. Other proofs 3. The practice of agriculture or other business pursued 
stated by N&reda* apai’fc from the rest, and tlie observance of the five great sacra- 

meuts f and other religious duties performed separately from 
them, are pronounced by Ndreda, to be tokens of a partition. 
“ If a question arise among coheirs in regard to tbe fact of 
partition, it must be ascertained by the evidence of kinsmen, 
by tbe record of the distribution, or by separate transaction of 
affairs. Tbe religious duty of unseparated brethren is single. 
"W ben partition indeed has been made, religious duties become 
separate for each of tbem/’J 

4. And again 4. Other signs of previous separation are specified bv tbe 

in a subsequent . 1 J 

passage. same author : c Separated not unseparated brethren may 

reciprocally bear testimony, become sureties, bestow gifts, and 

accept presents.”|| 


ANNOTATIONS. 

2 “ By Hie testimony of kinsmen."'] Or rather strangers belonging to the 

same tribe with the parties.— Bdlam-bhodta. 

3. " By the record of the distribution."] Another reading is noticed by 

Bdtatn-lkatta : “by occnpancy or by a writing bhbya-Uchyena instead 
of bhdga lec’hyenn .—See Jimuta-vtihana, Ch. 14. § 1. 


t Mcnxt, 3. 69. 

II Ndred*, 13. 39. 

FIX IS. 
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* In tbe preceding Cook on Evidence. 
? Ndrcda, 13. 36. -37. 
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SYNOPSIS 

OR 

GENERAL SUMMARY 

OF THE 

HINDU LAW OF INHERITANCE 

ACCORDING TO THE MITXCSHARA. 

The Hindu Law of Inheritance according to tlio Mitdcshard Law 
may bo classified under the three following heads :—* 

I.—The rules of succession to tho property of a deceased male 
owner. 

IT.—The rules of succession to Stridhand property. 

III.—The rules of exclusion from Inheritance. 

The rules of succession to the property of a deceased male owner 
may be sub-divided under the following heads :— 

1 st .—Partition of Heritage amongst various descriptions of sou# 
and their descendants. 

2nd .—The rights of persons to inherit the estate of one who 
leaves no male issue. 

3rd .—The rules of succession to the property of a hermit or of 
pu ascetic. 
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Chap. I. Sec, 


Chap. I. Sec. 
V. 3. 


Chop. I. Sec. I 
V. i. 


Chap. I. Sec. X. 
Vs. 6 and 1. 


Chop. T. Sec. I. 
V. 9. 


Him T S c. X. 


Chap. T. Spc. n. 

V. 2. 


<3L 


Head First. 

I.—The partition of heritage is now propounded by the imago 
of holiness. 

I. The term heritage (ddiya) signifies that wealth, which becomes 
the property of another, solely by reason of relation to the 
owner, 

r. It is of two sorts : unobstructed (apratiband’ha,) or liable to 
obstruction (sopratiband'ha.) The wealth of the fathor or of the 
paternal grandfather, becomes the property of his sons or of his 
grandsons, in right of their being his sons or grandsons : and that 
is an inheritance not liable to obstruction. But property devolves 
on parents (or uncles,) brothers and the rest, upon the demise 
of the owner, if there be no male issue : and thus the actual exis¬ 
tence of a son and tho survival of the owner are impediments to 
the succession; and, on their ceasing, the property devolves [on 
the successor] in right of his being uncle or brother. 

. Partition (vibhdga) is the adjustment of divers rights regarding 

the whole, by distributing them on particular portions of the 
aggregate. 

Thus the terms “ partition” and “ heritage” being defined, the 
next question that naturally suggests itself is—what is the nature 
of the subject of partition, or in other words “Does property” 
(which is the subject of partition) “ arise from partition 1” or does 
partition of pre-existent property take place? and whether the 
right of property is of sacred or conventional origin, i. e., whether 
deduciblu from the sacred institutes or from temporal proof. 

The right of property is not of sacred origin but merely a con¬ 
ventional notion, 

“It is a settled point that property in the paternal or ancestral 
cst do *v by birth,” e., the partition of pre-existent p,rr>peri>j takes 
place, and the property <1 >es not arise from partition. 

There are four periods of partition : 1st. —A\ hen a father wishes 


SYNOPSIS. 

partition. 2nd . —When a father while living is in different to 
wealth and disinclined to pleasure, and the mother is incapable of 
bearing more sons; at which period a partition is admissible at the 
option of sons against the father’s wish. 3rd—When the partition 
takes place after the death of the father, and 4 th .—When a par¬ 
tition of the estate of a deceased grandfather takes placo at the 
option of the sou against the will of the father, although the 
father retains his worldly affection, and the mother is capable of 
bearing more sons. 

When the partition takes place merely at the will of the father, 
he may make an unequal distribution amongst his sons, if ho 
himself be the acquirer of the property which is divided. 

In all other cases unequal partition is not allowable. 

When tho father, by his own choice, makes all bis sous par¬ 
takers of equal portions, his wives, to whom peculiar property 
had not boon given by their husband or by their father-in-laW, 
must be made participant of shares equal to those of sons. But, 
if separate property have been given to a woman, the author sub¬ 
sequently directs half a share to bo allotted to her : “ Or if any 
had been given, let him assign the half.” But, if he give tho 
superior allotment to the eldest son, and distribute similar un¬ 
equal shares to the rest, his wives do not take such portions, but 
receive equal shares of the aggregate from which the son's deduc¬ 
tions have been subtracted, besides their own appropriate deduc¬ 
tions specified by Apastaviba: “ Tho furniture in the hoiise and 
her ornaments are the wife’s [property.”] There arc certain pro¬ 
perties which are not liable to partition. 

That, which had been acquired by the coparcener himself 
without any detriment to the goods of his father and mother : or 
which has been received by him from a friend, or obtained by mar- 
liago, shall not appertain to the coheirs or brethren. Any pro¬ 
perty , which had descended in succession from ancestors, and lmd 
been seized by others, and remained unrecovered by tho father and 
the rest through inability or for any other cause, lie, among ho 
sons,' who recovers it with the acquiescence of tho rest, shall not 
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Chap. I. Sec. II, 
V. 7. 


Chap. I. Sec. III. 
V. 1. 

Chap. I. Sec. YI. 

V. 9. 


Chap. I. Sec. II. 
Yb. 3 and G. 


Chap. I. Sec. II, 
V. 7. 

Chap. I. Sec. II. 
Ys. 9 and 10. 




Chap. T. Sec. IY. 
Ys. 2 and 3. 
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Chap. I. Soc. IV. 
V. 5. 

Chap. I. Sec. IV. 
Vs. 1C to 22. 

Ciiap. I. Sec. IV. 
Vs. 29 and 31. 


Chap. I. Sec. VI. 
V. 2. 


Chap. I. Sec. VI. 
V. i. 

Chap. I. Sec. VI, 
V. 7. 


Chap. I. Sec. VII. 
V. 2. 


Chap. T. Sec. VII. 
V. i. 


Chap. I. Sec. VII. 
V. 5. 


Chap. I. Sec. IX. 
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give up to the brethren or other coheirs : the person recovering 
it shall take such property. If it be land, ho takes the fourth 
part, and the remainder is equally shared among all the brethren. 

What is acquired through science Ac. need not be divided. 

Wearing apparels, vehicles, Arc. are not divisible. 

It is settled, that whatever is acquired at the charge of the 
patrimony, is subject to partition. But the acquirer shall, in 
such a case, have a double share, by the text of Vadsht'ha. “ He, 
among them, who has made an acquisition, may take a double 
portion of it.” Among nnseparated brethren, if the common stock 
be improved or augmented by any one of them, through agricul¬ 
ture, commerce or similar' means, an equal distribution neverthe¬ 
less takes place j and a double share is not allotted to the acquirer. 

But if a posthumous son be born after partition, of a wife 
equal in class, he shall share the distribution. 

When a partition takes place during the life-time of the father, 
the son born after such distribution shall alone take his father’s 
share with all subsequent acquisitions. But this docs not hold 
good with respect to sons who have reunited again with the fa¬ 
ther after partition. In that case, the division must be equal. 

When partition takes place after the death of the father, the 
mother to whom no separate property had been given shall take 
a share equal to that of a son : But where separate property had 
been given she is entitled to a moiety. 

By the brethren, who make a partition after the decease of 
their father, the uninitiated brothers should be initiated at the 
charge of the whole estate. 

Regarding unmanned sisters, the author states a different rale : 
“ But sisters should be disposed of in mamage, giving them as an 
allotment, the fourth part of a brother’s own share.” 

Properties which arc discovered after partition as having been 
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•withheld from the operation of division from some cause or other 
shall be again equally divided. 

When a partition takes place between an adopted son and an 
auram son, the share of the adopted son is one-fourth of that of 
the aurasa son. 

A sou begotten by a Budra on a female slave receives half as 
much as is allotted to a son of a wedded wife. But if there be no 
such sons, he receives the whole property. 

Head Second. 

On failure of sons and grandsons or (great-grandsons) a wedded 
wife, being chaste, takes the whole estate of a man, who, being 
separated from his coheirs and not subsequently reunited with 
them, dies leaving no malo issue. 

On failuro of tho widow, daughters succeed. W here the com¬ 
petition is between an unmarried and married daughter, the 
former gets the preference, and where the competition is between 
a rich and an indigent daughter, the latter succeeds first. 

Next in order of succession is the daughter’s son. 

On failure of all these, tho mother suoceeds, and after her tho 
father. 

Next in order of succession arc brothers. Amongst brothers, 
those of the whole blood succeed in the first instance, and then 
those by different mothers. 

After them the brothers’ sons and in whose default (brothers’ 
grandsons) succeed in the same order also. 

Then the order of succession is earned on thus : 

1. Paternal grandmother. 

2. Paternal grandfather. 

3. Uncles. 

4. Their sons, and after them (unole's grandsons.) 



Chap. I. Sec. XI. 
V. 24. 


Chap. I. See, XII. 


Chap. II. Sec. I. 
V. 89. 


Chap. II. Sec. II. 
V. X. 

Vs. 3 and 4. 


Chap. II. See. II. 
V. C. 

Chap. II. Sec. Ill, 
V. 5. 


Chap. II. Sec. IV. 
V. 1. 

»* »r V 

Vs. S and (5. \ 


Chap, II. Sec. IV. 
V. 7. 


Chap. II. Sec. V. 
V. 1. 


Chap. II. Sec. V. 
V. 4, 
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Cha r . IT. Sec. V. 
V. 5. 


Chap. II. Sec. V. 
Vs. 5. and 6. 


0. Paternal great-grandmother. 

6. Paternal great-grandfather. 

7. His sons. 

8. His grandsons. 

9. After them the (fitraja Sapindas, and then Gotraja Sami* 
nodacas, both in order of propinquity. 


The relation of the Sapindas ceases with the seventh person, 
and that of Samdnadocas extend to the fourteenth degree ; or as 
some affirm, it reaches as far as the memory of birth and name 
extends. 


Chap. II. Sec. V I. 10. On failure of the gdtraja.i the bundhoos succeed. They are 

of three kinds—viz., the bundhoos of the deceased owner, the 
bundhoos of his father, and the bundhoos of his mother. These 
succeed in the order in which they are enumerated above. 

Chap. II. ^Sec. V. The bundhoos arc defined to be the Sapinda kinsmen sprung 

from a different family. 

Chap. II.See. VII, On failure of all these relatives of the deceased, the preceptor, 

l and _. then the pupil, then the fellow-student. 


Chap. II. Sec. VII. -A fellow student is defined to be one who received his inves¬ 

titure, &c. If there be no pupil, the fellow student is the suc¬ 
cessor. He, who received his investiture, or instruction in read¬ 
ing or in the knowledge of the sense of scripture, from the same 
preceptor, is a fellow student. 

Chap.II, Sm. MI. jf there be no such persons as enumerated above, the property 
of a Brahmana goes to some learned and venerable priest, and 
” v. 4. ” for want of such successors any Brahmana. But on failure of 

„ ^ ^ „ heirs down to the fellow-student, the wealth of any other class 

goes to the king. 

Head Third. 

Chap. fxSec.VUI, A spiritual brother, a virtuous pupil, and the preceptor are 

respectfully the heirs to the property of a hermit, of an ascetic, 
and 'of a student in theology. 


vu 
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jp_ Next tlie rules of succession to Stridhand property! are 

to be considered. 

That, which was given by tlic father, by the mother, by the chap. II. Sec. XX. 
husband, or by a brother; and that, which was presented (to the 
bride) by the maternal uncles and rest (as paternal uncles, ma¬ 
ternal aunts, &c.) at the time of the wedding, before the nuptial 
fire; and a gift on a second marriage, or gratuity on account of 
supersession, as will be subsequently explained, (“ To a w oman 
whose husband marries a second wife, let him give an equal sum 
as a compensation for the supersession, § 34.) and also propel ty 
which she may have acquired by inheritance, purchase, partition, 
seizure or finding, are denominated by Menu and the rest ‘ wo¬ 
man’s property.’ 

The heirs to a Stridhand property are in the following mode ; Chap^ If. Sec. XI. 
daughter, daughter’s daughter, daughter's son, son, son’s son ; and 
in their default the husband and his kinsmen, if the marriage of 
the deceased had taken place according to any of tho four modes 
of marriage denominated Brahma, Daiva, Arslia and Prdjdpatya. 

But if her marriage had been celebrated according to any of tho 
forms denominated Antra, Gdnd’harba, Kdcshasa and Pak&cha, 
then after son’s son comes tho mother and after her the father. 

Amongst daughters the unmarried is preferred to the married Chap. II. Sec. XI. 
and the “unprovided” to the “provided.” “The provided” are 
such as are destitute of wealth or without issue. 

If there be a number of daughter’s daughters, shares are al- Chapi II.^Soo. XJ. 
lotted according to their different mothers. 

If a damsel who is betrothed dies before her death, the gifts chap. II. Sec. XX. 

, , , . . , . i Vs. 29, 80 aud 31. 

made by her intended bridegroom may be taken by him, but her 

uterine brother receives those that were given to her by any 

other relative. 

None has the power to interfere with a woman’s Sprnlhand pro- Chap. n. Sop. XI. 
perty except the husband who can appropriate it only on the 
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Chap. IT. Sec. X. 
Vs. 1 and 3. 


Chap. II. See. X. 
Vs. 13 and 15. 


Chap. II. Sec. X. 
V. 9. 


Chap. II. Sec. X. 
V. 7. 


Chap. II. Sec. X. 
V. 6. 
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following contingencies : —When distressed by famine, or for the 
performance of a duty, or during illness or while under restraint. 

III.—Thus the rules regarding succession to Stridhand property 
being considered, the nest subject, according to the order laid 
down, treats of rides of csclusion from inheritance. 

An impotent person, an outcast, and his issue, one lame, a 
madman, an idiot, a blind man, a person afflicted with an incur¬ 
able disease or one who has entered into an order of devotion, 
an enemy to his father, a sinner in an inferior degree and a 
person deaf, dumb or wanting any organ, are debarred from the 
share of the heritage, but are nevertheless entitled to mainte¬ 
nance. 

Their wives, if chaste, and daughters until disposed of in mar¬ 
riage are also to be maintained. 

The sons of such persons as enumerated above, if any, (ex¬ 
cepting the son of an outcast) arc not to be excluded from in¬ 
heritance. 

It at any time after division the causo of their exclusion ceases 
or removed, their right revives. 

The existence of any one of these causes before partition is a 
bar to their participation, but if a person after division be affected 
with any one of these disqualifications, he is not to bo divested of 
his right. 
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Abbreviation". 

B. L. R. a. c. ... 

» » P* c - 
Bom. H. C. Rep. 
Borr. 

Bourke's Rep. ... 

East’s Notes, ... 

Fulton,. 

Hay’s Rep. 
H.C.Rep.N.W.P. 

Ind. Jurist, 

Mad. H. C. Rep. 
Mad. S. D. 

Maen. Cons. H. L 

Mac. II. L. 

M. I. App. 

Morly,. 

N. W. P. Rep. ... 
Punjab Record... 
liatt. Rep. 


Name of Work. 

Bengal Law Reports, Appellate Civil Cases. 

„ „ „ Privy Council Cases. 

Bombay High Court Reports. 

Borrodaile’s Reports of the Bombay Sud- 
der Court. 

Bourke’s Reports of Cases decided in the 
High Court, Calcutta. 

MSS. Notes of Cases determined in the 
Supreme Court, Calcutta, by Sir E. II. 
East, C. J. 

Fulton’s Reports of Cases decided in the 
Supreme Court, Calcutta. 

Hay’s High Court Reports. 

High Court Reports, North-Western 
Provinces. 

Indian Jurist. 

Madras High Court Reports. 

Madras Sudder Decisions. 

, Maenaghten’s Considerations in the Hindu 
Law. 

Macnaghten’s Hindu Law. 

Moore’s Indian Appeals. 

Molly’s Digest. 

, North-Western Provinces Reports. 

Punjab Chief Court Reports. 

Rattigan’s Leading Cases on Hindu Law, 


Sel. Rep.... 

Sel. Sep. N. W. I 
Sevestre Sep. . 

S. D. Cal. 

S. H. C. Sep. , 

S. F. Killing, .. 
W. R. 

„ p. c. ,, 
Wym. Rep. 
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.. Select Reports of the Sudder Dewanny 
Adawlut, Calcutta, Yols. 1 to 4, new 
edition, 5 to 7, old edition, pages marked. 

?, Select Reports, North-Western Provinces. 

.. Sevcstre’s High Court Reports, August to 
December, 1863, 

,. Decisions of the Sudder Dewanny, Cal¬ 
cutta. 

.. Sutherland's High Court Reports, Janu¬ 
ary to July, 1864. 

. Sutherland’s Full Bench Rulings. 

, Sutherland’s Weekly Reporter, Civil Rul¬ 
ings. 

„ „ Privy Council Cases; 

. Wyman’s Civil and Criminal Reporter. 




APPENDIX, 


Containing a Digest of Reported Cases on Hindu Law bearing 
upon the subjects treated by the Author. 


Absentee. 

See ‘ Evidencej Ho. 1. 
Adopted Son. 

See ‘ Inheritancej Ho. 3. 


ADOPTION. 

I.—Right of adoption as regards giver and receiver. 

II,—Person to be adopted. 

(a) General. 

(b.) Relation. 

(c.J Age. 

HI —Form to be observed. 

I—Right of adoption as regards giver and receiver. 

1. An adoption by a widower is valid according to Hindu 
Law. Hagappa Adapa, v. Subba Sasirg. 28th April 1S65. 
2 Mad. H C. Rep. p. 367. 1 Ratt, Rep. p. 134. 

2. According to Bengal and Benares Schools, adoption by 
widow, without authority from her husband, is illegal, though 
she may have obtained the consent of her husband’s heirs. 
Rajah Shumshere Mull, v. Ranee Dilraj Hour. 21st Jau. 1816. 
2 Sel. Rep, p. 216 1 Ratt. Rep. p. 64. 

3. But in the South of India the authority of husband’s 
kindred, is sufficient. Collector of Madura, v. Mxitr Ramolittga 

Sathupathg, 21st May 1868. 1 B. L, B., p. c., p. 1. 10 W, lt w 
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p. c., p. 17. 1 Ratt. Rep. p. 61 ; Ranee Sav agamy Nachiar, 
v. Streemalhoo Ueraniah Gurlah. 1 Money, p. 13, Arundadi 
Animal, v. Kuppajnmai. 8 Mad. II. C. Rep., p. 283. 

4'. Ia Bombay ifc was held, tbafc a widow could adopt if sbe 
obtained permission of the caste, and the sanction of the rul¬ 
ing power, provided sbe adopted the nearest of kin ofber late 
husband. Brij Bhookanjee Muharaj, v. Sree Gokooloostsasjec 
Mn/iaraj. 5th Nov. 1817. 1 Borr. p. 181. 

5. In Bombay a widow can adopt, without injunction of 
her husband, the son of her husband’s brother, but not in any 
other case. Hulbut Jiao Man/cur, v. Gobind Buhcaut Rao 
Mankur. 1st Sept. 1823. 2 Borr. p. 75. 1 Ratt. Rep. p. 81. 

6. In Gobind Soonderee Dalia, v. Jugodumba Babict. 
29th May 1865. 3 W. R. p. 66. It was held by the 
Calcutta High Court, that a Hindu woman, taking no 
steps to adopt until the death of the last male member 
of her husband’s family, forfeits her right to adopt. But, 
in an earlier case (24th March 1814) it was held that 
a power of adoption granted by a Hindu to his wife, 
may be exercised by her at any time after her husband’s 
death, and accordingly, an adoption 15 years after the hus¬ 
band’s death, was held to be valid. East’s Notes, Case 10. 

7. A Hindu widow cannot, on the death of one adopted 
son, adopt another unless she has received special permission 
from her husband to do so. Gonrnath Choioderi, v. Anopoorna 
Chowdrian. 27th April 1852. S. D. Cal. p. 332. 

8. A widow being a miuor, may adopt a son under in¬ 
structions from her late husband, though her husband’s brothers 
are living, llaradhun Rai, v. Biswanath Rai. 19th March 
1815. 2 Mac. II. Law. p. 180. 

9. Under the Hindu Law current in Mithila, a widow has 
power to adopt a son in the Kritima form with or without 
her husband’s consent; but such son would not by virtue of 
such adoption lose his position in his own family ; nor would 
he succeed to the property left by the husband of his adoptive 
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mother, hut he would he considered her son and entitled to 
succeed to her only. Collector of Tirhoot, v. Hnropershad 
Mohunt. 29tb May 1807. 7 W. It. p. 500 ; Shiboheree, v. 
Joogun Singh. 8 W. R. p. 155. 

10. Verbal permission is in general sufficient. Soonder 
Koomaree Dabea, v. Gudadhurjpersad Tewarg. 15th Feb. 1848. 

7 M. I. A. p. 54. 1 Ratt. Rep. p. 81. 

11. The Hindu Law does not prevent a leper from giving 
his son in adoption. Anundmohun Mozumder, v. Golindchunder 
Mozumder. 22nd April 1SG4. S. H. Rep. p. 173. "Vide 2 Mac. 
II. L., Case XX, and XXI. contra. 

//.—Person to be adopted. 

[a] General. 

12. According to the doctrine of the Supreme Court of 
Calcutta, the Hight Court of Madras, and the High Court 
of Bombay, and the Chief Court of Punjab, the adoption of 
an only son of an advanced age, and even after tonsure, is 
improper, but not invalid. Jogmonee Dossce, v. Sibosoonderg 
Dossee. 28th March 1837. 1 Fulton p. 73 ; Chinna G.iundan, v. 
Kumara Ganndan. 10th Nov. 1802. 1 Mad. II. C. Rep. p. 54; 
liajc Vgankatrao, v. Jagavantrav. 4th Sept. 1807,4 Bom. II. 
C. Rep. a. c., p. 191. 1 Ratt. Rep. p. 138. 

13. But it has been otherwise held in a recent decision of 
High Court of Bengal. Rajah Upender Pall Hog, v. Ranee 
Prasano Magi. 9th Sept. 1868. I B. L, R. a. c., p. 221 •>similar 
doctrine was also held by the Bengal Sudder Court in. Nvnd 
Ram, v. Kashi Pandeh, 30th June 1832, 3 Sel. Rep. p. 310. ^ 

14. The adoption of a secoud sou, in life-time of the first? 
is whollv illegal. Rvngania , v. Atchama. 29th Feb. 1818. 4 M. 
I. A. p. 1; Monm.gtJion.ath Pag, v. Onathnath Pag. 20th April 
1865. Bourke Rep. p. 189; Sides ^arg Posse, v. Doorga Churn 
Poss. 14th July 1865. 2 Ind. Jurist, p. 22. I Ratt Rep. p. 90. 

15. There are no restrictions in the Hindu Law of adoption 
confining the selection, to the foraily of the deceased husband. 
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On the contrary, a stranger may be adopted. lurfeea, v. 
Koola. 2nd Jan. 1S66. 1 Punjab Record, p. 3. 

16. Tbe Hindu law does not allow of tbe adoption of a 
Bahtk Pulra. Kaleecliuncler Chowdoory, v. Sheeb Chuiuler. 12th 
April 1868. 2 W. R. p. 281. 

17. According to Hindu law an orphan cannot be adopted. 
Subbaluvammal, v. Ammakuti Animal. 9th July 1861.2 Mad. H. 
C. Rep. p. 129. 1 Ratt. Hep. p. 170. 

(b) Relation. 

18. In Bombay tbe adoption of a sister's son of tbe 
Vaishga caste is valid Ganpalra « Vires hoar, v. Vithoha Khan- 
dappa. 9th July 1867. 4 Bom. H. C. Rep. a. c., p. 130. 

19. But a Brahmin cannot make such an adoption. Kara- 
sanimal , v. Balarama Charlu. 31st Oct. 1863. 1 Mad. II. C 
Rep. p. 420. 

20. A Brahmin widow cannot adopt her uncle’s son as she 
could not be his mother unincestuously. Degumbaree Dabea, v. 
Taramony Dabea. Macn. Cons. II. L. p. 170. 

21. A brother cannot be adopted by a brother. Runjeet 
Singh, v. Olye Narain Singh. 26th July 1S17. 2 Sel. Rep. 
p. 315 ,* Muthswamy Naidu, v. Lulchmaderman. 30th August 
1852. Mad. S. D. p. 96. 

22. Nor can one brother give another brother away in 
adoption. Mac. Cons. II. L. p 207-8. 

23. The same rule applies in the case of an uncle. —Ibid. 

24. A sister’s daughter cannot became an appointed 
daughter, or her son a pulrica. putra ; nor is the adoption of 
a pulrica pulra valid in the present day. Nursing Narain, 
v. Bhuttun Ball. 29th April 1864. S. IT. C. Rep. p. 194. 1 
Ratt. Rep. p. 162. 

(c) Age. 

5. The adoption of a boy of-above 5 years of ago, though 
the selection be not laudable, is valid according to the Hindu 
Law of Bengal, provided the initiatory ceremonies have been 
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performed in the family of the adopter, and uot in that of his 
natural father. Keerut Narain, v. Bhobonesree. Gth Sept. 
1806. 1 Sel. Rep. p. '218. Ratt. Rep. p. 171. 

26. The age of five years does not limit the period of eli¬ 
gibility for adoption. Doolubh Do , v. Mann Bccbcc. 27th July 
1880 5 Sel. ltep. p. 50. 

27. The age at which a child may he adopted, is not the 
same in every caste. A child may be adopted from the twelfth 
day after his birth to the day of Upanayana or his investiture 
with the sacred thread worn across the body. The time for 
performing this ceremony is for Brahmins within their eighth 
year of age; for Ksatriyas within their eleventh; and for 
Vaidyas within their tenth. Upanayana does not attach to 
Sudrasj and, therefore, the limit within which they may be 
adopted is the period of marriage or the sixteenth year of 
their age Bunco Sccvayaniy B achiar , v. Strcomathoo. 1 ^Iad, 
S. D. p 101. 

28. The rule which requires Upanayana to be performed 
amongst Brahmins within the age of eight years, is merely 
directory, and the ceremony will not be vitiated though per¬ 
formed at a later period. S/.reenevassicn , v. Sashyummol. 16th 

July 1859. Mad. S. D p. 118. 

29. The adoption of a Brahmin is valid if made before the 
Upanayana has been performed, though the boy may have 
passed the age at which that ceremony 7 ought accoidiug to 
strict rule, to be accomplished.— Ibid. 

SO. In Bengal, the adoption of a Sadr a boy, otherwise eligi¬ 
ble, is permissible at any age previous to his marriage. Ranee 
Niiradaye, v. Bholauafh Doss. 28rd Juno 1853. S. D. Cal p.553. 

31. By the usages of the sect of Surogces, adoption at the 
age of nine years is valid, and on the death of an adopted 
sou without issue, during the life-time of the adoptive mother, 
the father’s right of adoption vested in the widow and not in 
the mother. Clemnee Base, v. Gallo Baeo. 21st Sept. 1S63. 
N, W. T. Rep. p. 636. 
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III. — For m io he observed. 

32. - The non-performance of the Putreshti-yag, i. e .,—* 
Oblation by fire, the ChurakaruA, or tonsure, and other cere¬ 
monies does not invalidate an adoption, the operative part 
of the ceremony of adoption, being- the giving and receiving. 
Dayamoye C/iowdrain, v. Eashhehary Singh. 29th Sept. 1852. 
S. D. Cal. p. 1001. 1 Ratt. Rep. p. 170. 

33. But the giving and receiving must be actual and 
not simply constructive by execution of deeds. Sreenarain 
Milter, v. Kishen Soonderee Dossce. 5th March 1869. 11 "W. 
R. p. 196. 2 B. L. R. a. e., p. 279. 1 Ratt. Rep. p. 203. (2) 

34. In Hindu authorities of adoption, the convention of 
kinsmen and representation to the Rajah are mentioned as part 
of the procedure, but not as essential to its validity; so also the 
assent of the wife of the adopter. But the Yajna, or sacrifices, 
are essential. Alunk Mangaree, v. Faheer Chand Sircar, lltli 
Sept. 1834. 5 Sel. ltep. p. 356. 

35. The Dwy&mushguy ana form of adoption is not recog¬ 
nised in the present age. Annomala Auchy, v. Mungalum. 
1859, Mad. S. D. p. 81. 


ALIENATION. 

I.—By Bather. 

II.—By Widow. 

III.—By Co-Sharers. 

IV. — Sou’s Eight to set aside. 

Y. — Nephew’s Eight io set aside. 
l.—By Father. 

1. Under the Mildcshard Law a father can dispose of 
acquired property at his pleasure, but the consent of sons, or 
the existence of a necessity, is required in case of any aliena¬ 
tion of ancestral immoveables, Met dun Qoyal Thakoor, v, Earn 
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Buksh Pandeh. 30tla Sept. 1863. 6 ■TV. R. p. 71.2 Wynn Rep. 
p. IS. 1 Ratt Rep. p. 232. Stuldanund Monapuiiur, v. Bonomali 
Molapaltur. 26tli Sept. 18GG. Ibidi p. 256, aud Bawa Misser, 
v. Raja Bkite>i Prolcash. 10 W. R. p. 2S7. 1 Ratt. Rep. p. 238. 

2. Tims in the case of JIuree Pant Bhao, v. Nana Narain 
Bao. 2nd April 1855. N. TV. P. Rep. p. 146, the Agra Sudder 
Court held, that the competency of a Hindu to make a testa¬ 
mentary disposition of his self-acquired property could no 
longer be regarded as open to discussion. 

3. The same doctrine has since been repeatedly confirmed 
by the same Court. Gmganath Pauper, v. Joalanath. 17th 
June 1859. N. TV. P. Rep. p. 63 ; Kltem Chund, v. Gomance 
Koer, Ibid, for 1861, p. 423. 1. Ratt. Rep. p. 238. 

4. A recent decision of Agra High Court has engrafted 
the singular qualification to the power of a Hindu over his 
self-acquired property, in that while he may make an 
unequal distribution of that property, he has not such 
absolute power of disposal by gift in his life-time as to 
enable him to give it all to one son or grandson in exclusion 
of the rest. Moha Sookh, v. Badree. 21st May 1869, 1 N. 
TV. P. Rep. p. 57. 1 Ratt. Rep. p. 238. 

5. According to the Mithila law, as under the Mitdcshara, 
the consent of sous or grandsons is requisite in the case of 
any alienation of ancestral immoveable property, except on 
proof of necessity, in which event the father is himself em¬ 
powered to effect a sale or other transfer. Gopalchund Pande, 
v. Baboo Koonwar Singh, 3rd April, 1830. 5 Sel. Rep. p. 24; 
Mootee Ball, v. Mitterjeeb Singh, 29th June 1856. 6 Sel. llep. 
p. 71. Sleo Penhad Jha, v. Gunga Ram Jha. 23rd April 
1866. 5 TV. R. p. 221; Kan/oo Ball, v. Greed!area Ball, 
16th April, 1868. 9 TV. R. p. 469. 1 Ratt. Rep. p. 239. 

6. It has been held that a father cannot give a Mukurreree 
lease of even a very small portion of ancestral laud, at a 
nominal rent as a reward for long and faithful service, when 
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bis children do not consent to such a grant. Pratabnarain 
Dass, v. Court of Wards. 12th April 1869. 3 B. L. It. a. e., p. 
21. 1 Batt. Rep. p. 239. 

7. Where a settlement made by a father of ancestral pro¬ 
perty is- not assented to by the sous living at the time, and 
another son is afterwards born, no subsequent assent of the 
former would be binding on the latter. Hurodoot Para in Singh, 
v. Beer Narabi Singh. 12th May 1869. 11 W, R. p. 480. 

8. Where decrees of creditors were in execution against 
the father, and the latter was himself in confinement under a 
criminal prosecution, and had been fined, it was held that 
these circumstances justified alienations. Lachmun Koor, v. 
Madari Ball. 16th Sept. 1850. 1 Sel. Rep. N. W. P. p. 77. 
1 Ratt. Rep. p. 239, 

9. The head of a family may alienate hereditary property 
during the minority of sons or brothers, for their support, or 
for the services of religion or other pressing necessity, without 
the consent of sons or brothers whose power of interdiction to 
prevent alienations of the ancestral estate extends only to 
acts of dissipation or waste. Mad. S. D. for Dec. 1859, p. 
142, Ibid, p 270, Ibid for 1860, p. 49; Ibid, p.227; 
Bisumbhur Pailc , v. Sadasheeb Mohapattur. 9th Sept. 1864. 
I W. R. p. 96; White, v. Bis/ochunder Bose, 16tb May, 1863. 
Hay's Rep. p. 567 ; and Mohir Singh , v. Hazara Singh, 11th 
April 1866. 1 Punjab Record, p. 53. 

10. The payment of Government Revenue is legal necessity. 
Muhespertab Singh, t>. Ramghureeb Chowbee. 18th Augt. 1851. 
1 Sel. Rep. N. W. P. p. 173; 1 Ratt. Rep. p. 239. 

It—By Widow. 

11. A Hindu widow in Madras and Bombay, and also in 
Mithila, has an absolute right over all the moveable property 
left by her husband. Pranjeemndas, v. Toolsydas. 8th Nov. 
1859. 1 Bom. Rep. p. 130. Ratt Rep. p. 253 ; Doorga Da gee, 
v. Poontn Payee. 8th March 1866. 5 W, R. p. 141, 
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12. But according to the law of Benares as well as of Ben¬ 
gal, there is no distinction in respect of a widow’s power of dis¬ 
position between moveable and immoveable property , and 
such power is limited to. certain contingencies. Bhugwandeen 
Boobey, y. Myna Baee. 14th March 1S6S. 9 W. It. p. c. 
p. 23 ; 1 Batt. Rep. p. 2G3. 

III.—By Co-Sharers . 

13. The Benares law does not allow one of the co-parcenary 
ill a joint-family to alienate his share without the cousent of 
the remaining co-sharers, or unless the co-parcenary have 
entered into a compact to permit alienation. Joynarain Singh, v. 
Roshcen Singh, 19th March 1SG0. N. "\V. P. Rop. p. 1G2; 
T/mkur llai, v. Sakai Bailee Rai. 31st July 18G2, Ibid, p, 47. 

14. The Bombay Court have followed the same doctrine. 
Gungabai, v. Ramana. 11th July 1S6G, 3 Bom. II. Rep. p. 66. 
a. e., and so also the late Sudder Court of Madras, in llama - 
knita Aiyar, v. Kulatluraiyan. Mad. S. Dec. for 1859, p. 270 ; 
Kan a Kashaisy Pillai , v. Sesbachala Saslri , Ibid, I860, p. 17 ; 
and Bundra Pillai, v. Tegaraja Pillai. Ibid, p. G7. But a 
recent decision of Madras High Court, has held that a 
member of an undivided family may make a valid alienation 
of his share and interest, and such share may also be sold 
in execution of decree. Virasvami Graminl, v. Sygasvami 
Gramni. 15th Dec. 1S63. 1 Mad. II. Rep. p. 471. 

IV. — Son’s Right to set aside. 

15. A son is entitled to sue in the life-time of his father for 
a cancel meat of the sale by the father of ancestral immoveable 
property, but the purchaser is entitled to retain possession 
during the father’s life-time. . Baboo Ram , v. Gujadhur Singh, 
doth March 1S67. 1 Agra E. B. R. p. 86 ; 1 Ratt. Rep. p. 217. 

10. He is entitled.at the father’s death to recover such pro¬ 
perty improperly sold; and unless the purchase money went 
to credit of the joint estate, or was applied to removing any 
incumbrance binding on the sun, the purchaser cannot claim 
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a refund of the purchase money from the son. Madhoo Dyal 
Singh, v. Golbar Singh, 29th April 1868. 9 W. R. p. 511 ; 
5 Wynn Rep. p. 817; 1 Ratt. Rep. p. 241. 

17. According’ to the MitdcsJard law, a son acquires by 
birth a right in ancestral property and has a right during his 
father’s life-time to compel a partition of such property. The 
father cannot, without the consent of the son, alienate such 
property except for sufficient cause ; and the son may not 
only prohibit the father from so doing, but may sue to set 
aside the alienation if made. The cause of action to the son 
accrues when possession is taken by the purchaser. A new 
cause of action does not accrue, upon the subsequent birtb of 
a younger brother, either to the elder brother alone, or to him 
and his brother jointly. Rajah Ram Tiwary, v. Luchmvn 
Rerslad, 8 W. R. f. b. r. p. 15. 

V. — Nephew's Right to set aside, 

18. The consent of nephews to the sale by the uncle of his 
divided share of ancestral property is not requisite. Gopal 
Butt Randy, v. Gopal Lall Misser. 17th Sept. 1859, S. D. 
Cal. p. 1314. 

19. The principle of distinction is, that a son or grandson 
has an inchoate right in the ancestral immoveable property of 
his father from the time of his birth, whereas a nephew has 
no right at all in the ancestral property in the possession of 
his uncle until after the death of the latter.— Ibid. 


ANCESTRAL PROPERTY. 

1. Profits of an ancestral estate are patrimony, and proper¬ 
ties acquired with them become the joint estate of father and 
sons, not of the father exclusively. Sudanund Mohapaltur, 
v. Bonomalee Hohapattur. 2Gth Sept. 18G6, 6 W. R. p. 256; 
2 Wym. Rep. p. 308 ; 1 Ratt. Rep. p. 320. 

An appeal from this decision is pending before the Privy 
Council. 
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DEBTOR AND CREDITOR. 

2. ‘ Paternal 5 was licld to mean property derived from the 
father in whatsoever manner the father had acquired it. Raj- ■ 
rnohun Gossain, v. Govrmohun Gossain, 8 M. I. App. p. 91. 

3. The Privy Council in the great ease of Kalama Nachiar t 
v. Rajah Shivagunga, 9 M. I. App. p. GOO, has established 
the position that when property belonging in common to a 
united Hindu family has been divided, the divided shares go 
in the general course of descent of separate property j that 
there is no distinction between property thus acquired by par¬ 
tition of family property, and self-acquired property, either iii , 
point of descent or of alienability. 

Bequest. 

See ‘ Endowment ’ Nos. 7, 8. 

Brothers (Full-Blood.) 

See ‘Inheritance,’ {VII.) 

Brothers (Half-Blood.) 

See ‘Inheritance,’ {VII.) 

Brother's Son. 

See ‘Inheritance,’ {VII.) 

Chela. 

See ‘ Inheritance,’ (X.) 

Custom. 

See ‘ Inheritance, ’ {XI.) 

Daughters—their Sons. , 

See ‘ Inheritance,’ (F.) 


DEBTOR AND CREDITOR. 

1. A credi tor of a deceased Hindu obtains no better position 
on the death of his debtor, as against the debtor’s estate, than 
that which he enjoyed during the debtor’s life-time. 
Zuheerdust Khan , v. Indurmun, Gth March 1867. 1 Agra F. 
B, It. p. 72; 1 Rail, Rep. p. 309. 

2 2 
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DEBTOR AND CREDITOR. 


2. Where the heirs have disposed of the estate to a 'loudfule 
purchaser, the creditor cannot follow it in the hands of the 
latter.— Ibid. 

3. A Hindu possessing himself of the land of his father is 
hound to pay his debts. Jamoonah Raur, v. Muden Bey. 20 th 
Jan. 1785. Hyde’s Notes, Sm. R. p. 143; Baranassy G/iose, v. 
Ramto/ioo Butt. 20th Nov. 178S. Chamb. Notes, Sm. R. p. 144. 

4. A son was declared not to be liable for certain debts 
or engagements of his father, among which was that of giving 
money, or agreeing to give money, in consideration of re¬ 
ceiving a girl from her family to be married to his son, which 
came under the denomination of Shv.llc, and was forbidden by 
the law. KesJrno Bao, v. Naro Jumrdhun. 16th March 1822. 2 
Borr. p. 194, 

5. The sons of a Hindu (taken in execution of a decree, 
and dying in gaol) were held to be liable for their father’s 
debts in property, but not in person. Manuckcluncl, v. I)eok~ 
ristn. 24th Juno 1824. Sel. Rep. p. 9. 

6. The sale of the rights and interests of a father in an¬ 
cestral property in payment of family debt, extinguishes the 
contingent interests of his sons. almokund , v. Jhoona Lull. 
20th Jan. 1857. 1 N. W. P. Rep. p. 14 ; 1 Ratt. Rep. p. 316. 

7. But not so if the debt was contracted solely for the 
use of father.— Ibid. 

8. Sons have vested interest in ancestral property, and 
their in' .rest is saleable at any time in satisfaction of claims 
against them. G'oor Sum Bass, v. Ram Sum Buhit , 30th 
Jan. 1866. 5 W. R. p. 54. But on a subsequent hearing of 
the same case, it was held that the rights of a son to succeed 
by survivorship to his father’s specilie share of property, cannot 
be sold in execution of decree, such right being too remote. 
25th July 1867, S W. R, p. 253; 1 Ratt. Rep. p. 319. 
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ENDOWMENTS. 

1. Manager of endowed property not competent to grant 
a Putuce thereof. Molee Bass, v. Modoo Soodun Chowdoory . 
2nd Aug. 18G4. 1 W. R. p, 4. 

2. A Hindu widow cannot endow an idol with her bus- 
hand’s property or a portion thereof, to the detriment of the 
reversioner, Kurlic/c Chunder ChuckerLiitly , v. Gout Mohuil 
Boy, 29th Aug. 1864. 1 W. R. p. 48. 

3. An ascetic, a mere life-tenant, cannot alter succession 
to an endowment belonging to ascetics, by an act of his own in 
connection with the status under which he originally acquir¬ 
ed the trust. Mohunt Bnniun Dass, v. Mohunt Ashbul Bass, 

1 W. R. 21st Sept. 1864. p. 160. 

4. The right of worship of an idol being the joint pro¬ 
perty of the members of the family of the endower, cannot bo 
transferred to a third party, a stranger to the family, so as 
to inure beyond the life of the assignor. Ukoor Doss , v. 
Chunder Sheikur Boss. 3 W. R. 20th July 1865. p. 152. 

5. Where a Hindu ancestor makes no endowment for tho 
support of the family idols, aud creates no trust whereby his 
descendants were-bound to provide for them, no legal obliga¬ 
tion rests on them to support the idols, and no suit for con¬ 
tribution can lie against any. of them for the expenses of tho 
idols. Sham Ball Set, v. Uv.ro Soonderee Goopta.B W. R. 
11th June 1866. p. 29. 

6. The high priest of a religious endowment in Assam, 
who was only a nominee of the grantees, was held to have no 
right to grant leases in his own name and of his own authori¬ 
ty. Ram Doss, v. Moheshur Bob Miss fee. 7 W. R. 3rd May 
1807. p. 440. 

7. A bequest for the maintenance of an idol was upheld. 
Nubkishcii Milter, v. Hnris/t Chunder Miller. 11 th Aug. 1819. 
Mae. Cons. II. L. p.-323; Krishna Mojiun Sutmon, v. Gopec 
Mohun Tagore.. 1813. Ibid, p. .349; ironies Chunder Paul Chow - 

.. d(jori/, v, Prem Chuiuler Baal Choicdoory.. Ibid; p. 350. 


EVIDENCE. 


8. A bequest of property for pious purposes was upheld, 
JRamdolall Sircar, v. Sana Delea. 22nd Nov. 181G. Mac. Cons. 
H. L. p. 331 ; Ramlonoo Mullic, v. llamgopal Mullic. 11th July 
1808, Ibid, p. 330. 1 Knapp, p. 245. 

9. The management only of lands duly endowed for re¬ 
ligious purposes, and not the lands themselves, passes by in¬ 
heritance. Elder Widow of Raja Chutler Sen, v. Younger Wi¬ 
dow of the same. 15th April, 1807. 1 Sel. Hep. 

10. Under the Hindu law a house dedicated to “Muhabeer” 
is inalienable and for ever set apart for purposes of religion, 
but if a part only of a house be denoted to the reception of 
an image, the other portions continuing to be occupied, the 
proprietor may dispose of those other portions as he pleases. 
Hwrnarain, v. Gobindram . 23rd Sept. 1S50. 1 Sel. Rep. N. 
TV. P. p. SI. 

11. A debt incurred by the head of a Hindu family resid¬ 
ing together is under ordinary circumstances presumed to be 
a family debt. Ilunoomanpcrsad Pandag, v. Babooee Munraj 
Koowarce, G M. I. App. p. 393. 


EVIDENCE. 

1. By the Hindu law, ttvclve years are allowed for re-ap- 
pearance of a missing person ; after the lapse of that period 
he will be considered to be dead. Ag abut tee Basse, v. Raj 
Kis/ten Shahoo. 25th April 1S20, 3 Sel. Rep. p. 38 ; Ramlochun 
Fridhan, v. Hemchv/nder Chowdooree. 13th Augt. 1836. G Sel. 
Rep. p. 9G ; Manlcee Koer, v. Khedoo Lull. 22nd June 1863. 
Hay's Rep. p. 623. 

2. Onus of proving the application of the purchase money 
in the case of a son suing to set aside by a father where the 
purchaser claims a refund of the purchase money, lies on the 
purchaser. Madhoo Dgal Singh, v. Collar Singh. 29th April 
18G8. 9 W. It. p. 511; 5 TVyin, Rep. p, 317.1 Ratt. Rep. 
p. 211, 
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3. Ordinarily, however, a purchaser or mortgagee is not 
hound to prove actual necessity, on the appropriation of the 
money raised by such sale or mortgage ; it is sufficient if he 
can prove that he acted bond file and with due caution, being 
reasonably satisfied at the time of the necessity of the sale 
or mortgage. Rumpersad Singh, v. Nagbunshee Kooer. 27th 
April 18GS. 9 W. It. p. 501. 

4. Where one member of a joint family claims a property 
as separate, the onus is on him to prove his allegation. Sheo 
Rutluti Koonwar, v. Gout Belarce Bkuhut, 3rd May 1867. 7 
W. R. p. 449. 

5. A suit cannot be brought on behalf of a Hindu minor 
to secure his share in undivided family property, unless there 
is evidence of such malversation as will endanger the minor’s 
interests if his share be not separately secured. Siam far 
Pilhi, v. ChoJckalingam Pillai, 1 Mad, II. Hep. 9th Dee. 
1802, p. 105. 


GIFT. 

I. — Generally. 

11.—By Widows. 

I .— Generally. 

1. According to the law of Benares, the gift of property 
to a brother’s son is valid, notwithstanding the existence of a 
daughter, provided the property be undivided. Sheodasnarai.', 
v. Kumoal Bits Koonwar. 5th July 1S.23. 3 Sel. Hop. p. 313. 

2. A verbal gift by a Hindu, eighteen and a half years of 
age, made the day before his death, he being at the time in 
full possession of his-senses, is valid. Gosainchund Kubraj, v. 
Kishcnmuncc. Sth July 1836. 6 Sel. Rep. p. 77. 

3. A gift of property by a Hindu is not invalid by rea¬ 
son of its being subject to a condition. Madlubchundcr Bauer- 
jee, v. Bamasoondery Dabca. 25th January 1853. S. 1>. Cal. 
p. 102. 
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4. A certain assignment of property made with a view to 
undisputed succession to the raj of the cider branch of the 
family and sufficient provision for the younger branches, held 
to be a free absolute and personal gift to the parties specified 
in the deed. RarnesAur Buksh Singh, v. Maharaja Maheswar 
Buksh Singh . 7th March 1855, S. D. Cal. p. 71. 

5. There is no prohibition in the Hindu law against a 
gift to an idiot. Although an idiot child cannot take by 
right of inheritance, a gift by a parent to an idiot child, to 
operate after parent’s death, is valid. Kooldeh Narain, v. 
IFooma Koomaree. 1 Marshall H. Rep. p. 357. 

II.-—By Widows. ’* 

6. A widow cannot, by the law of Mithila, Bengal, or 
Benares, made a gift of her deceased husband’s immoveable 
property without the consent of his heirs, except for certain 
special reasons specified in the Shaslers. Sreenprain Rat, v. 
JBhija Jha. 27th July 1812. 2 Sel. Rep. p. 29 ; Mohan- Lull 
Khan, v. Ranee Siromunee. 31st Augt. 1812. 2 Sel. Rep. p. 40. 

7. Scmble. A widow may give away in her life-time 
personal property derived from her husband, but she cannot 
will it away. Jnshada Raur, v. Juggernalh Tagore. 12th Bob. 
1816. East’s Notes, Case 47. 

8. A Hindu widow has the power of alienating, by gift, 
from one to three-sixteenths of her late husband’s property, 
for the benefit of his soul. Ram Chunder Serma, v. Uunga- 
jobind Banerjee, 1st Feb. 1826, 4 Sel. Rep. p. 117. 


GUARDIAN. 

1, The Hindu law does not prohibit a father from appoint¬ 
ing by writing or by word any other person than the mother 
to be the guardian of his minor children. Soolah Rirlhee 
Ball Jha, v. Soolah Doorga Lull Jha. 21th Jan. 1867. 7 
W. 11. p. 73. 
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2. An cider brother is competent to assume guardian¬ 

ship when the mother has become a religious recluse. Issur- 
chuncler Surma , 'v. Brojonath Surma. 9th Sept. 1850. S. I). 
Cal. p. 471. . 

3. Under the Hindu law, an elder brother, even though 
only a half-brother, is the natural guardian (whose mother is 
disqualified by loss of caste,) in preference to a grandmother. 
Mahtaboo, v. Gunes Ball. 3rd July 1854. S. D. Cal. p. 329. 

4. According to Hindu law, a paternal grandmother has 
a preferential right over a step-mother to the guardianship of 
a minor. Moharanee Ram Bunsee Koonwar, v. Maharanee 
Soobk Koonwar. 1st April 1867. 7 W. It. p. 321. 

5. The step-mother of a Hindu minor, and not his 
paternal uncle, is his guardian , and she can exercise hei 
powers as such, even though the parents of the said minor 
should have made him over to the paternal uncle. Sel, Rep. 
N. W. P. p. 116. 

6. A suit cannot be brought on behalf of a Hindu minor 
to secure his share in undivided family property, unless there 
is evidence of such malversation as will endanger the minor’s 
interest if his share be not separately secured, 1 M.id. H. 
C. Rep. p. 105. 


INHERITANCE. 

I.—Generally. 

//,—Of Sons and Grandsons. 

IIJ,—Adopted Sons. 

IV. —Widows, 
fa) Generally. 

(1) Of Widows of Sons, S)'c. 

V. — Of Daughters, their Sons, fyc, 

VI. —Of Parents, 
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VII. —Of Brothers, their Sons, fyo. 

VIII. —Of Sisters, their Sons, fyc. 

IX. —Of other Heirs. 

X. —Of Pupil, Sfc. 

XL—Bp Customs. 

XII. —To Woman’s Property. 

XIII. —The Offices. 

XIV. — Exclusion from Inheritance. 

XV. —To Property of Absentee. 

I. — Generally . 

1. The mere act of performing the funeral rights of a 
deceased Hindu, does not give a title to succession, without 
proof of right. Dull Narain Singh, v. Ajeet Singh. 14th Feb. 
1799. 1 Sel. Rep. p. 21. 

2. Under the Hindu law, the right to succession vests 
immediately on the death of the owner of the property, and 
cannot, under any circumstances, remain in abeyance in ex¬ 
pectation of the birth of a preferable heir not conceived 
at the time of the owner's death. Kashab Chutuler Ghose, v. 
Bishnoopersad Bose. 12th Dec. 1860. 2 S. D. Cal. p. 840 ; 
Koylash Nath Bass, v. Gyamonee Dossee. 30th June 1864. 
S. II. Rep. p. 314. 

3. According to Hindu law, the right of inheritance is 

not suspended (except in certain cases) by pregnancy or 
until adoption. BuJchina Dassee, v. Rashbehary Mazoomdar. 
11th Sept. 1866. 6. W. R. p. 221. 

4. Jains are governed by the Hindu law of inheritance 
applicable in that part of the country in which the property is 
situate. lalla Mnhabeer Pershad, v. Kundun Koonwar. 29th 
June 1867. 8 W. R. p. 116. 

5. Byragees are not excluded from inheritance. TiluJc- 
c It under, v, SAamacAurn Prokash, 24th Nov. 1864. 1 W. R. 
p. 209. 
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6. By the Hindu law in force in Mithila or Tirlioofc, the 
right of succession vests in the descendants in the paternal- 
in preference to those of the maternal line. Rajender Narain 
Bai, v. Rutchepuliy Butt Jha. 2 M. I. App. p. 132. 

7. “ Samanodahas” (or persons allied by a common oblation 
of water) belonging to the " gotra” (or race or general family) 
of a deceased person are, according to the Hindu law, suffi¬ 
ciently cognate to succeed to property in default of parties 
nearer of kin. Nursinguaraiu , v. Bhutan Laid. 29th April 
1864. S. H. Rep. p. 191. 

JR — Of Sons and Grandsons. 

8. Sons share equally in the lauded estate of their deceas¬ 
ed father : the eldest has no claim to a greater portion than 
the rest on tho ground of primogeniture. Gudadhir Surma , 
v. Ajoodhiaram Chowdoory. 80th Oct. 1794. 1 Sel. Rep. p. 6; 
Bhoyruhchund Bai, v. Busoomonee. 18th Sept. 1799. 1 Ibid, 
p. 27, Sheo Buksh Singh, V. The heirs of Futteh Singh. 18th 
Augt. 1818. 2 Ibid, p. 205. Taiwan Singh, v. Puhoan Singh. 
2nd Feb. 1824. 3 Ibid, p. 301 ; Isshur Chunder Carformah, v. 
Gobind Chund Carfonnah. Jan. 1823. Macn. Cons. H. L. p. 74. 

9. Sons by different mothers inherit equally. Distribu¬ 
tion is made among them per capita aud not per stirpes, not 
according to the mothers, but with reference to the number 
of sons Sumrim Singh, v. Khedun Singh 27th June 1814. 2 
Sel. Rep. p. 110 j Mancha , v. Brij Bhoohwi. Sel. Rep. Bom. 

p. 1. 

10. Grandsons inherit per stirpes and not per capita. Jog- 
narain Mullick, v. Bissumhhur Mullick. Augt. 1829. Macn. 

Cons. H. L. p. 48. • 

11. The son of a Stidra, by a slave girl, is not entitled to 
share with legitimate sons in the inheritance of an uncle hy 
ibe father’s side. Nissan Murtojah, v. Kowar Dhunwant Roy. 
15lk July 186 5. 1 Marshall’s Rep. p 609. 

12. An illegitimate son of a Khalria , one of the three 
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regenerate castes by a Sudra woman cannot by Hindu law of 
inheritance, 'succeed to the inheritance of his putative father; 
but he is entitled to maintenance out of his deceased father's 
estate. Chuoturya Ran Murdun Syn, v. Sa/iub Pmlud Syn. 

7 M. I. App. p. 18; 2 N. W. P. Rep. p. 235. 

13. In the case of a Sudra class, illegitimate children 
being qualified to inherit. — Ibid. 

14. In the case of Shiboo Singh decided on the 17th July 
1855, 10 N. W. P. Rep. p. 415, which rules that in default of 
grandsons of the last male owner, the inheritance can descend 
no further is erroneous, and the ruling, in accordance with the 
earlier precedents, that in default of nearer of kin, Sapindas, 
or parties related in the seventh degree (the enumeration 
commencing from whence the direction of the line diverges), 
are entitled to inherit. Held, also, that in default of Sapindas 
the Samanodakas, or paternal kindred, extending to the four¬ 
teenth degree has latterly disregarded by subsequent prece¬ 
dents. Augur Singh, v. Ram Singh. 18th July 18G5. N. W. P. 

Rep. p. 4 ; W. R. p. c. p. 1. 

15. Held on appeal that, by Hindu Law, an estate once 
vested cannot be divested in favour of the son of an ex¬ 
cluded person bom after the death of the ancestor. Such 
ruling docs not apply to the case of the son of an excluded 
person, if having begotten, and being in the womb at the time 
of the ancestor's death, he is afterwards born capable of in¬ 
heriting. 10th March 1809. Kalidass, v. Krishen Chunder 
jDass. 10th March 1869. 2 Bengal L. It., f. b., p. 103. 

15a. A grandson, his father being dead, shares equally 
with a son the self-acquired property of the grandfather. 

1 W. R. p. 317. 

Ill,—Adopted Sons. 

16. An adopted son ( I)altah> ) taking the estate of his 
adoptive father, is excluded from inheritance in his own fami¬ 
ly, Sreenalh Surma , v. Radhakant. 24th Nov. 1796. 1 Seb 
Rep. p. 15 ; JDuttanarain Singh , v. Ajeet Singh . 14th Feb. 1799" 
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1 Ibid, p. SO ; Ranee Bhomani Dabea, v. Ranee Soorujmunee. 
12th May 1806. 1 Ibid, p. 135. And the same point was de¬ 
cided in Gopce Mohan Deb, v. Rajah Rakishen. 1800. Cited in 
East’s Notes, Case 75. Macn. Cons. II. L. p. 230. 

17. An adopted son succeeds collaterally as well as lineally 
in the family of his adoptive father. Sham Chunder, v. 
Narainee Dabea. 21st Aug. 1807. 1 Sel. Rep. p. 203; Gour 
Kishore Kuberaj, v. Ruttensuree Dosse. 6 Ibid, p. 203. S umbo ri¬ 
ch under Chowdooree, v. Narainee Dabea. 6th Feb. 1S35. 3 
Knap. Rep. p. 55 ; Taramohvu Bhuilacharjee, v. Kripamoye 
Dabea 31st March 1858. 9 W. It. p. 423 ; Gokulchund, v. 
Narain Dass. 21st Jan. 1862. I N. W. P Rep p. 47. An 
adopted son cannot succeed to his adoptive maternal giaml- 
father’s estate, where there are collateral male heirs. Marun- 
moyee Dabea, v. Bejoyhisto Gossamee , 2oid July 186o, S. F, 
Ruling, p. 121. 

18. One adopted by the Kritrima form, which is used in 
Behar, Trihoot, &c., takes inheritance both in his own family 
and that of his adoptive father. 1 Sel. Rep. p 15 note. 

19. If one who has been adopted die without issue, the 
property of the adopter goes to his natural heirs. Mad. S. D. 
1859. p. 35. 

20. An adoption in the Kritrima form does not give colla¬ 
teral heirship, the relation of kritrima for the purposes of inheri¬ 
tance extending only to the contracting parties. Shibo Koeree, 
v. Jugun Singh. 8th July 1807. 3 W . R. p. lo5. 

21. Immediately on the adoption of a son, by a widow, 
under authority of her husband, the estate to winch she 
succeeded becomes the property of the adopted son. Soolukna, 
v. Ramdoolall Dandgh. 27th May 1811 1 Sel. Rep. p. 484. 

22. But where no authority was given, the adopted son 
has no claim to property of adoptive mother, until her death. 
Lnchmnn Sahoo, v. Jubona Dye. 15 th March 1S63. It aye s 
Rep. p. 410. 

23. An adopted son has all the rights and privileges of 
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a son born, and succeeds to tbe S'(rid/tun. Thicoree Chatterjee, 
v. Denonalh Bunerjee. 25th May 1865. 3 W. It. p. 49. 


24. An adopted son of one wife, would succeed to the 
S/rUUiuns of a co-wife. Moharaja Jnggurrtttth Sahae , v. Mukhun 
Koonwar. 15th May 1865. 3 W. It. p. 24. 

25. But property which has descended to the adoptive 
mother from her father, reverts on her death, to her father’s 
heirs. Gunga Mya, v. Kishen Kishore Chowlri. 17th Dec. 1821. 
3 Sel. Rep. p. 170. 

26. Where the natural son is born after adoption, the 
adopted son takes one-fourth, and the natural three-fourths 
of the estate left by the father. Preag Singh, v. Ajoodia Singh. 
7th Dec. 1825. 4 Sel. Rep. p. 96. 

IV .— Widows. 

(a) Generally. 

27.. A widow succeeding to the landed estate of her hus¬ 
band takes only a life-interest. Mahoda, v. Kuleani. 14th 
March 1803. 1 Sel. Rep. p 82. Radhamunee l)abea, v. Sham 
Ghunrler. 27th Sept. 1801. Ibid, p. 113 ; Hijga Dabea, v. 
U<iopoorna Dabea. 26th Sept. 1806. Ibid, p. 215 ; Nitnd Co'omnr 
Rai, v. Rajendernarain. 2nd Dee. 1808. Ibid, p. 349 ; Bhuiuani 
Dabea, v. Solnkna. 16th April 1811. Ibid, p. 431 ; Hem 
Chnnder Mozoomder, v. Tarammee. 18th Dec. 1811. Ibid, 
p. 481 ; Kaligenad Rai, v. Degumler Rai, 28th May 1817. 

2 Ibid, p. 305 ; Poo/chnarain , v. Seesphool. 5th Nov. 1821. 

3 Ibid, p 152 ; Lalchae Kooimar, v. Sheopersad Singh. 5th 
April 1841. 7 Ibid, p. 22 ; Juraon Koonwar , v. Boost Down 
Singh. 19tli April 1841. 7 Ibid, p. 26; Kamavadhani Venkata 
Subbuiiga, v. Jogsa Narasingappa. 25th Jaue 1866. 3 Mad, II. 
C. Rep. p. 116. 

28. If a Hindu die without issue, leaving two widows, 
they take his whole estate for life ; and on the death of one, 
the whole devolves on the other, upon whose death it goes to 
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ilie collateral heirs of tlio husband. Brojessary Dassee, v. 
Bam Kant Butt. 26th July 1816. Easte’s Notes, Caso 54. 

29. According to the Mitacshara law, a widow cannot 
succeed where the property is joint and undivided Duljeet 
Singh, v. Sheomanook Singh. 7th Sept. 1802. 1 Sel. Rep. 
p. 79; Raja Shumshere Mull, v. Ranee lilraj Koonwar. 
31st Jan. 1816. 2 Sel. Rep. p. 216 ; Runjeet Singh, v. Obhoy 
Narairi Singh, 26th July 1816. 2 Ibid, p. 315 ; Munoruthee 
Koonwar, v. Raj Bunsee Koonwar. 1st Sept. 1842. 7 Ibid, p. 
113 ; Gubind Boss, v. Mo ha Lukshmee. 25th Augt 1819. 

1 Borr. p. 241 ; Rangama, v. Atchma. 11th Augt 1827. 

1 Mad. S. D. p. 521; Pokh Narain, v. Scesphool. 5th Nov. 

3 Sel. Rep. p. 152. 

30. Property accruing to an individual by his own labour 
devolves under the Hindu law, where there is no son nor 
adopted son, upon the widow. Earnam Singh, v. Ujnassee 20th 
May 1850. 1 Sel. Rep. N. W. P. p. 28. 

31. By the law of inheritance prevailing in Madras, and 
throughout the Southern parts of India, separate, and self- 
accpiired estate descends to a widow in default of male issue 
of the deceased husband. Katama Nachiar, v. Raja Shh agtinga. 
27th April 1863. 9 M. I. App p. 539. 

32. According to the Mitacshara law, widow of the de¬ 
ceased takes the precedence of the brother in a divided 
Hindu family. 1862. Haye’s Rep. p. 119. 

33. A Hindu died, leaving a widow and minor son and 
daughter. The widow remarried after her husband’s estate 
had vested in her son, the son subsequently died, and his step¬ 
brother took possession of the property. The widow then 
brought a suit against the step-brother for possession. Held, 
that the suit was maintainable, and that she could properly 
succeed as heir to her son, notwithstanding her second 
marriage. Akora Bulk, v, Bpreani. 2, B. L. R. a. c. 8th 
Sept. 1S68. p. 199. 

34. A widow succeeding as heir to her own son does not 
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lose the right to exercise the power of adoption. By making 
an adoption, she diverts her own estate only. Rykantmonee 
v. Kristo Soonderee Roy. 7 W. R. 15th April 1S67. 
p. 392. 

35. A childless widow and nearest heir of deceased hus¬ 
band has, under the MUdcshard law, an absolute right over 
all the moveable property left by him. Doorga Dagec, v. 
Pooreen Dayee. 8th March 1866. 5 W. R. p. 141. 

(£) Of Widows of Sons, Sfc. 

36. The H indu law allows twelve years for the reappearance 
of a missing person in his father’s life-time. If three or four 
years after his disappearance, his father should die, his wife is 
not immediately entitled to share iu the property of his father, 
the wife of the son not inheriting to the property of the father* 
in-law; but after a lapse of twelve years, if no tidings bo 
heard of her husband, and there be no son, grandson, or 
great grandson, she may claim her husband’s share of his 
father’s property. Ayabuttec, v. Rajkishen Shahoo. 25th April 
1820. 3 Sel Rep p. 28. 

37. Ancestral property of an undivided family having des¬ 
cended to an adopted son, will go, on his death, to his widow; 
and the widow, of his adoptive father has no claim to share 
in the estate. Venkata Subumul, v. Yencummul . Case 12 of 
1818. 1 Mad. S. D. p. 210. 

V.— Of Daughters, their Sons , fyc. 

38. As between two married daughters the circumstance 
of having a son is no qualification, on this side of India, giv¬ 
ing the married daughter having a son a prior claim to in¬ 
heritance of her parent’s property over the married daughter 
not having a son, such priority of claim depending on the 
several daughters being respectively endowed ( sadhan ,) or 
unendowed {nirdhin,) the unendowed daughter having the 
preference, fla/cubai, v. MancMabui, 8th July 1803. 2 Bom, 

H. Rep. p. 5, 
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39. Maternal grandsons by different mothers take per 
capita and not per stirpes, liamdhun Sen, v. Kishen Kanlh Sen- 
17th July 1821. 3 Sel. Rep. p. 133. 

40. Amongst Ondeech Brahmins, the daughter’s sons 
cannot inherit their grandfather’s estate during the life-time 
of his son’s widow. Muhaluhniee, v. Grandson of Kripashoohul. 
2 Borr. p. 557. 

41. Held, that under the Hindu law a daughter cannot 
claim her father’s inheritance during her mother’s life-time. 
Ramjua, v. Gess. 23rd Dec. 1865. N. W. P. Rep. p. 207. 

42. A daughter’s son during the life-time of his mother 
is not competent to challenge the act of his maternal grand¬ 
mother, for the mother is the preferential heir, liadha Kishen, 
v. Buhhlawur lall. 18th June 18GG. 1II. C. Rep.N.W. P. p. 1. 

43. Among the Jumboo Brahmins, a daughter of a man 
leaving no male issue succeeds to the property of her father, 
whether divided or undivided, and her daughter succeeds to 
her. Dessaees HureeshunJcer, v. Bases Mankoovur . Gth Sept. 
1838. Sel. Rep. Bom. p. 122 ; Morly, p. 320. 

44. According to the Mildcshard law, a maiden daughter 
does not succeed to her father in preference to her paternal 
uncle. Toolsee, v. Mofadeb Boat. 6 W. R. 7th Sept. 1866. 
p. 197. 

45. The author of the Vivada Chinlamuni, a Mithila work, 
has omitted the daughter’s son from the series of heirs; but 
according to other authorities, including Mithila legal writers, 
the right of a daughter’s son, next to a daughter, is declared. 
In a claim by a daughter’s son, the Court held that such 
daughter’s son is heir, disregarding his omission in the said 
work; and thus ruling that the position in the Daya CroUut 
Sangraha, that a daughter’s son, according to the Mithila 
writers, is not an heir, is erroueous. Surja Knmari, v. Gari' 
dharap Singh. 23rd Feb. 1837. 6 Sel. Rep. p. 142. 

40. Under the Hindu law where property is proved to be 
a separate and divided property, the daughters and daughters’ 
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sons are the legal heirs entitled to it and not more remote re¬ 
lations to the deceased. Buryar Singh, v. Himsee. 20th Feb. 
1867. 2 Id. C. Rep. N. W. P. p. 166. 


47. Held that according to Hindu law current at Benares, 
the daughter's sons inherit in default of qualified daughter; 
and that if there be sons more than one daughter they take 
per capita and not per stirpes. The widow was incompetent 
to modify the terms of the original transaction injuriously 
to the reversioners. Ram Swarulh Pandey, v. Basdeo Singh. 
21st Feb. 1867. 2 H. C. Rep. N. W. P. p. 168. 

VI.—Of Parents. 

48. Held that the father of a donee under a Krishnurpan 
inherits the property, to the exclusion of the family of the 
donor. Kaseeram, v. Ichha. 24th July 1823. 2 Borr. p. 502. 

49. The mother succeeds to her son, leaving no widow, nor 
issue, male or female. Gadadhur Senna, v. Ajoodhiaram Chow¬ 
doory. 30th Oct. 1794. 1 Sel. Rep. p. 7. 

50. The right which a Hindu mother has in property in¬ 
herited from her son is the same as that which a widow has 
in property inherited from her husband : the estate goes, on 
her death, not to her own heirs, but to the nearest heir of her 
deceased son. Bijya Dilea, v. Unapoornah Dihea. 26th Sept. 
1806. 1 Sel. Rep. p. 215; Nufer Miller, v. Bam Coomar 
Chatterjee . 26th May 1828. 4 Sel. Rep. p. 215. 

51. A step-mother cannot take by inheritance from her step¬ 
son. Jalla Johce Lall, v. Deo Banee Koonwar. Sevestre H. 
C. Rep. p. 439. 

VII .— Of Brothers, their Sons, fyc. 

52. A brother succeeds to his brother, leaving neither wi¬ 
dow, father, mother, nor issue. Gadadhur Senna, v. Ajoodliia - 
ram Chowdoory. 30th Oct. 1794. 1 Sel. Rep. p. 7. 

53. According to Hindu Law a step-brother cannot inhe¬ 
rit in preference to an uterine brother. Ishen Chunder Chow¬ 
doory, v. Bhyrub Chunder Chowdoory . 5 W. it, 9th Jan. 1866. 
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p. 21; Beer Chunder Joobraj, v. jNilhishen Tlakoor. 26th Sept. 
1864). 1 W. It. p. 177. 

54. By tlie law as current in Mithila, a childless widow 

will not succeed to her husband’s share of a joint undivided 

estate if he have any brothers him surviving ; they, and not 
the widow, succeeding to his share. Eunjeet Singh, v. OuJaye 
Narain Singh. 26th July 1817. 2 Sel. Rep. p. 245 'Joraon 
Kooniour, v. Doosht Doivm Singh. 19th April 1841, 7 Sel. Rep. 
p. 26 ; Gobiud Bass, v. Maha Lnhshmee. 25th Augt. 1819. 
1 Borr. p. 241. The same point was decided in. Rungama, 
v. Atchamma. 1 Mad. S. D. p. 521 ; Golab , v. Phool. 9th Sept. 
1816. 1 Borr. p. 154 ; Phokhnarain, v. Seesphool. 5th Nov. 

1821. 3 Sel. Rep. p. 152. 

55. Accordiug to Hindu Law, a brother’s son’s daugh¬ 
ters are not heirs. Radha Pcaree Bassee, v. Doorgamoonce 
Bassee. 5 W. It. 6th March 1866. p. 131. 

56. According to the law as current in Behar, the grand¬ 
son of a paternal uncle is excluded by a brother’s son, and on the 
brother’s son’s death, by his widow, if the family were divided. 
Bee goo, v. Gotcreeshunker. 23rd Feb. 1824. 3 Scl. Rep. p. 410. 

e,*! According to the JSIit&cshurei Law, a step-biothei 
inherits after the widows if he survives them ; otherwise a 
uterine brother’s son succeeds. Burhim Beo Roy, v. Punchoo 
Roy. 2 W. R. 26th Jan. 1865. p. 123. 

58. The half brothers of a Hindu deceased were Held to be 
entitled to his share of undivided property, excluding from 
the inheritance his widow and daughters. Manhoonwar, v. 
Bhugoo. 5th March 1822. 2 Borr. p. 139. 

59. Under the Mi/dcshara, in default of all heirs, a 
brother’s grandson can succeed as a Sapindas. Kureem Chund, 
v. Oodung Guraiu. 6 W. R. 15th Aug. 18G6. p. 158. 

OU. A brother’s daughter is not enumerated in the order of 
heirs as given in the Mi/dcsAanr. According to Macnagh- 
ten’s Hindu law, page 76, 3 Select Reports, page 50, and 2 
Strange’s Elements of Hindu Law, page 239, brother s 
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daughter’s son cannot inherit. It follows, therefore, that a 
brother’s daughter cannot do so. Jugmurut Kour, v. Seetul- 
pcrsad Singh. 24th Sept. 1863. 2 Sevestres H. R. p. 433. 

61. Held in a recent decision of the High Court of Ben¬ 
gal (Full Bench Ruling) that an uncle or brother’s daughter’s 
son is entitled to be recognized as an heir according to the 
Hindu law current in Bengal. Guru Gobind, v. Anund Lull, 
4th Feb. 1870. 5 B. L. Rep. p. 15. 

6.2. Brother succeeds before the mother of a man deceased 
without separation. Mem Baee, v. Kishnee Baee, 2 Borr. p. 141. 
VIII .— Of Sisters, their Sons, Syc. 

63. A sister cannot inherit (except in Bombay) as heir to 
her brother. Ramdgal Deb, v. Magnee. 28th Nov. 1864. 1 
W. R. p. 227 ; Guman Kumari, v. Srikant Neogee. 2 Sevestre 

H. C. Rep. p. 460. 

64. According to the law of inheritance prevailing in 
Bombay, sisters succeed to the estate of their deceased brother. 
Venayeck Anundrow, v. luxm Baee. 9 M, I. App. p. 516 ; 
Ichnram, v. Purmanund Bhaee, 2 Borr. p. 515; laroo, v. 
Sheo. 1 Borr. p. 80. 

65. A sister’s son does not inherit according to the Mitde- 
sltard. Guman Kumari, v. Sri/cant Neogec. Sevestre II. C. 
Rep. p. 400; Thakoorain Sahiba, v. Mohe Lull. 11 M. I. 
App. p. 386, Kullamul, v. Kappa Pillai. 1 Stokes, p. 85. 

66. Held in a recent decision of the High Court of Ben¬ 
gal (Full Bench Ruling) that in the absence of nearer rela¬ 
tives, a man may be heir to his mother’s brother as regards 
property subject to the Mildcshara. Amrit Kumari Dabee, v. 
Lukhynarain Chukerbutty. 2 B. L. Rep. f. b., p. 28; see also 
No. 72. 

IX.—Of other Heirs. 

67. According to the law as current in Mithila, claimants 
to inheritance as far as the se\ r enth, and even the fourteenth 
in descent in the male line from a common ancestor, arc prc- 
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ferablc to the cousin by tbe mother’s side of tbe deceased 
proprietor. GuiujathtU Jha, v. Sreenarain liai. 24 th April 1812. 

2 Sel. Rep. p. 13; Rutcheputiy Dutt Jha. 2 M. I. App. p. 132. 

CS. In tbe case of Sbiboo Singh, decided on tbe 17th July 
]S55, 10 N. W. P. Rep. p- 415, which rules that in default 
of grandsons of the last male owner, the inheritance can 
descend no further is erroneous, and the ruling, in accor¬ 
dance with the earlier precedents, that in default of nearer of 
kin, Sapindas, or parties related in the seventh degree (the 
enumeration commencing from whence the direction of the 
line diverges) are entitled to inherit. Held also, that in 
descents to Samanodocas, or paternal kindred, extending to 
the fourteenth degree has been latterly disregarded by sub- 
sequent precedents. Aughur Singh, v. Ram Singh. 18th July 
18G5. N. W. P. Rep. p. 4 j 14 W. It. p. c., p. 8;5B. L, Rep. 
p. c., p. 293. 

GO. The great-grandson of the great-great-grandfather 
of the deceased is, according to the MtiacsAard, a nearer 
heir to the deceased than his father’s sister’s sou. 12th July 
1870. Thalcur Jibnath Singh, v. Court of Wards. 5 B. L. Rep. 
p. 442. 

70. Under the Mitdcshard, if there be no kindred belonging 
to the same general family, and connected by funeral obla*- 
lions, the successions devolve on kindred connected by liba¬ 
tions of water. Gentiles must be exhausted before the cog¬ 
nates can succeed. Rig Raye, v, Bhuttun Lull. 11 W. R. 
p. 500 ; Nursing Naraim, v. Bhuttun Jjall. 29th April 1864. S. 
II. R. p. 194. 

71. Held that a cousin in the third degree has no right 
of inheritance in the presence of cousin in the second degree. 
Mahabecr Parshad, v. Ham Surun. 4 II, C. Rep, N. IV. P. 

p. 6. 

72. The enumeration of Bundkus, or cognate kiudred given 
in Mitdcshard Chap. II. Sec. VI. para 1, is not exhaustive. 
The maternal uncle or father’s maternal uncle will take as 


INHERITANCE. 


<SL 

heirs in preference to the Crown. Gireedhari Lall Roy, v. 

The Govt, of Bengal. 1 B. L. R. p. c., p. 44. 

X. — Of Pupil, Sj'c. 

73. The right of inheritance to the estate of a deceased 
guroo, much less of a division of property left by him, whether 
hereditary or self-acquired, amongst his chelas, does not exist, 
but the right of succession depends upon the nomination 
made by the deceased guroo, confirmed by the mohunts of the 
sect on the occasion of their assembling for the performance 
of their duty. Sheoram Brommochari, v. Sulshook Prom- 
moe/iari. 24th May 1824. 3 Sel. Rep. p. 477. 

74. Where A claimed from B a moiety of property of a late 
Moh unt, judgment was given in B’s favour, on proof that he 
had been appointed by the late Mohnnt, as his principal 
pupil, and had been installed as his successor at the celebration 
of his obsequies. Dhun Singh Gir, v. My a Gir. 15 th Aug. 
1806. 1 Sel. Rep. p. 202. 

75. A pupil whom the late Moliunt had nominated his 
successor both to his office and lands attached to it in the pre¬ 
sence of his pupils and the order, and who had been duly 
installed in office by the principal persons of the order, the 
pupils, and the neighbouring Mohunts was declared to be the 
heir of the deceased Mohunt in preference to another who 
alleging himself to have been appointed as his successor by the 
late Mohunt had produced a Sunnud from the Zemindar, and 
a Perwannah from the Collector in acknowledgment of his 
title. Ram Button Bass, v. Sunmali Bass. 15th Dec. 1806. 

1 Sel. Rep. p. 226 ; Mohunt Ramanooj Pass, v. Mohunt Pel raj 
Doss. 17th June 1839. 6 Sel. Rep. p. 262. 

76. On a claim by a Suunassi to the succession to a deceas¬ 
ed Mohunt, it appearing that the claimant was principal 
pupil of the deceased, (but was not nominated as his suc¬ 
cessor,) and was installed as his successor at the obsequies by 
an assembly of Mohunts, judgment given in his favour. 

Gv.nas Gir , v. Ammo Gir, 9th Nov, 1807. 1 Sel. Rep. p. 291, 
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77. The successor to a Gooroo or spiritual teacher in his 
rights and possession, must, by the law of the religious older 
of the Sunnasif, or Gossains, he a Chela, or pupil of the 
deceased.— Ibid. 

78. A Byragee is not necessarily such a religious devotee 
that his goods are inherited by his pupil in the event of 
intestacy. Goviiul Bass, v. liainsa/ioy, 3rd Augt. Iblo. 1 
Pulton, p. 217. 

79. Semhle. The goods of a Tati are inherited by his 
thishya and not by his Chela. — Ilnl. 

XI. — By Customs. 

80. -Where, by the established usage of any particular 
country or province, the right of succession may be preserved 
to illegitimate children, as well as to those born in wedlock 
or adopted, such usage is to be adhered to. Mohun Singh, v. 
Chumun Rai. 20th Nov. 1799. 1 Sel. Rep. p. 37. 

81. In the case of Sudras the law has been and still is that 
bastards succeed their fathers by right of inheritance. Pan- 
daiya Telaver, v. Puli Telaver. 3rd Augt. 1803. I Mad. II. 
Rep. p. 478. 

82. Where, by the usage of the country and family of 
parties claiming CQitain prerogatives and property, it was 
customary that such should vest in the senior male ot a 
particular branch of the family ; it was held that a testamen¬ 
tary disposition in favor of any other member of the family, 
was void and of no effect. Malosherry, v. Moot ho dial. Case 

5 of 1825. 1 Mad, S. D. p. 509. 

83. Semble. Among the Jimloo Brahmins, if a man 
die leaving a daughter and no male issue, the daughter and 
her daughter would inherit his property, even when undivided, 
and not his cousins, or collateral relatives, who could only 
succeed on failure of all other heirs , as it is the custom ot 
the caste for women to succeed, whether the family he divided 
or undivided. Dessaees Hurreeshun/cer, v. Paces Manhoocar, 
0th Sept. 1838. Sel. Rep. p. 122. 
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84. In cases of inheritance, according to tlic Hindu 
law, in order to legalise" a deviation from the strict letter 
of the law, it is necessary that the usage authorising such 
deviation should have been prevaleut during long succession 
of ancestors in the family, when it becomes known by the 
name of Kulac/ar , and has the prescriptive force of law. Sum- 
run Singh, v. Khedun Singh. 27th June 1S14. 2 Sel. Rep. p. 147. 

85. Hindu families are ordinarily governed by the law 
of their origin, not by that of the domicil until the adop¬ 
tion of the law of a new domicil is proved. Raj Chunder Na- 
rain Chowdoorg , v. Gocul Chand Goli. 22d June 1 SOI, 1 Sel. 
Rep. p. 5G ; Rucheepultg Datt Jha, v. Rajender Narain Rai. 
12th Feb. 1839. 2 M. I. App. p. 132; Junaruddun Missar, v. 
Robin Chunder Perdhan. 30th Dec. 1862. Hay's Rep. p. 534; 
Luhea Uabea, v. Gunga GobindDobeh. 9tli Feb. 1864. S. H. 
R. p. 56; Ram Brama Pandeh, v. Kameenee Soonderee Dassee. 
10th Dec. 1S66. 6 W. R. p. 295 ; Surendernalh Roy, v. 
Ileramunee Birmani, 2d July 1808. 1 B. L. R. p. c., p. 26. 

86. Where a family of Bengali Sudru Sudyop had 
migrated to Mithila at a remote period, and it was proved by 
the evidence that they had adopted the laws and customs of 
Mithila, the Mithila law of inheritance was held to be appli¬ 
cable. Ranee Pudmuvale, v. Doolar Singh. 29th June 1847. 

4 M. I. App. p. 259. 

87. Agreeably to the family usage, the succession by 
primogeniture to an estate in Chota Nagpore , was upheld 
against a claim for division of the ancestral estate. Chulter- 
dharee Singh, v. Teluhdharee Singh. 22nd May 1839. 6 Sel. Rep. 

p. 260. 

88. By the usage of the Zemindar Pacha/e, the eldest 
son was held to be entitled to succeed to the Raj, the other 
sons, as well as the minor branches of the family, being only 
entitled to maintenance. Maharajah Gournarain Deo, v. Uuv.nd 
Rail Singh. 24th Feb. 1840. 0 Sel, Rep. p, 141 note, 
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89. In tlie case of an estate in MauMoom, held according' 
to the usage of the family, that the succession vested in the 
eldest son of the deceased Rajah, horn of any of his wives, in 
preference to the eldest son of his p&t Ranee. Rajah 
Raghoonath Singh, v. Rajah Hureehur Singh. Sth June 1843. 7 
Sel. Rep. p. 126. 

90. Family usage for fourteen generations by which the 
succession to the Raj Zemindari of Tirhoot had uniform¬ 
ly descended entire to a single male heir, to the exclusion of 
the other members of the family upheld. Gunesh Butt Singh, 
v. Maharajah Moheshshur Singh. 20th June 1855. 6 M. I. 
App. p. 164. 

91. In a suit against the son of the late Rajah of 
Tipper ah Zemindaree, there being proof that, by the usage of 
the family, the person appointed Jobraj is successor to the 
Zemindaree, in preference to the next kin, such usage was 
upheld by the Court. Ramgvnga Beo, v. Boorgamunee Jobraj. 
24th March 1809. 1 Sel. Rep. p. 361 ; Urjan Manic Thakoor, 
v. Ramgunga Beo, 24th March 1814. 2 Sel. Rep. p. 177. 

92. The late Rajah of Tipperah had a full right ac¬ 
cording to the custom of the family to nominate whomso¬ 
ever he chose to be Jobraj and that the person so appointed 
invariably succeeded to the Raj. Beerchunder Jobraj, v. Ril- 
kishore Thakoor. 26th Sept. 1864. 1 W. R. p. 177. 

93. Where a party sued to recover the Raj of one of 
the tributary Mehals of Cuttack, as the son and heir of the 
late possessor, his claim was dismissed on the ground that his 
mother being a kept mistress and never having resided in the 
Mahal Sarai, he was not entitled to succeed, according to tho 
local and family usuage. Rajah Jenardun Ummur Singh, v. Ohbog 
Singh. 2nd Sept. 1835. 6 Sel. Rep. p. 42 ; Bulbhudur Bhour- 
bhur, v. Rajah Juggemath. 29th July 1840. Ibid, p. 296. 

94. According to the Pachees Sawol, a brother of the Rajah 1 
of Attg/mr, one of the tributary Mehal of Cuttack, has a pre¬ 
ferential title over the Rajah’s son by a Phoolhcbahi wife to 
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succeed to the Raj. ’Niitanv.nd Mur diraj, v. Sreehurun Jugger- 
noth. 4th July 1865. 3 W. R. p. 116. 

XII. — To Woman’s Property. 

f 5. Property given hy a Hindu to his daughter on the 
occasion of her marriage is Stridhun, and passes to her 
daughter at her death. Prankishen Singh, v. Bhagohuti. 25th 
April 1793. 1 Sel. Rep. p. 4. 

96. An adopted son has all the rights and privileges of a 
son born, and is also entitled to succeed to the Stridhun of his 
mother in the absence of daughters. Tmcoxoree Chatterjee, v. 
DenonatA Banerjee. 25th May 1865. 3 W. R. p. 49. 

97. An adopted son by one wife may succeed to a co-wife’s 
Stridhun. — Ibid. 

98. If the deceased left a brother, sister, sister’s son, hus¬ 
band’s brother’s son, brother’s son or son-in-law, any such 
person is entitled to succeed to the Stridhun, Sreenarain liai, 
v. Bhya Jha. 27th July 1812. 2 lei. Rep. p. 29. 

99. According to the law as current in Mithila, the son 
of the mother’s brother is not the heir to the peculiar pro¬ 
perty of a woman. — Ibid. 

XIII. — The Offices. 

100. Land endowed for religious purposes is not here- 
ditable : the management devolves on the heirs of the person 
who made the endowment. Elder Widow of Rajah Chatter 
Sein , v. Younger Widow of Same. 15th April 1807. 1 Scl. 
Rep. p. 180. 

XI V . — 'Exclusion from Inheritance. 

101. A son adopted into another family is excluded from 
inheriting from the family of his natural father. Sreenalh 
Surma, v. liadhakant. 24th Nov. 1796. 1 Sel. Rep. p. 16 ; 
Duttnarain Singh, v. Ajeet Singh. 15th Feb. 1799. Ibid, p. 26; 
Ranee Bhowni Dabea, v. Ranee Soornjmoonee. 12th May 
1806, 1 Ibid, p. 179. 

102. Dumbness, if from birth, is a cause of disinherison 
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in females as well as in males. Tallabharain Shivnay, v. Bai 
llariganga. 4 Bom. H. C. Rep. a. c., p. 135. 

103. A widow’s claim to the estate of her husband was 
disallowed on account of her blindness, hut a maintenance for 
life was awarded, Daee, v. Poorshulium Gopal. 1 Borr. p. 45 o. 

104. Held, on appeal (by a Full Bench) that, by Hindu 

law, an estate once vested cannot be divested in favor of the 
son of an excluded person born after the death of the ances¬ 
tor. Such ruling does not apply to the case of the son of an 
excluded person if, having been begotten, and being in the 
womb at the time of the ancestor’s death he is afterwards 
born capable of inheriting. Kalidass Dass, v. Kishanchunder 
Dass. 2 B. L. R.f. b., p. 103. § 

105. The mental incapacity which disqualifies a Hindu 
from inheriting on the ground of idiocy is not necessarily 
utter mental darkness. Tirumamagal Animal, v. llamasvami 
Ayyangar. 1 Stockes, p. 214. 

106. A person of unsound mind, who has been so from 
birth, is in point of law an idiot.— Ibid. 

107. The reason for disqualifying a Hindu idiot is his un¬ 
fitness for the ordinary intercourse of life.— Ibid. 

108. An illegitimate son of a Khatri, one of the three re¬ 
generate castes by a Soodra woman cannot, by Hindu law of 
inheritance, succeed to the inheritance of his putative father; 
but he is entitled to maintenance out of his deceased father’s 
estate. Cliuoturya Rnnmvtrdm Syn, v. Sahub Purllad Syn. 

7 M. I. App. p. 18. 

109. A Hindu having adopted a son cannot disinherit 
such son by will. Gopee Mohun Deb, v. Rajah Rajkishen. 
Macn. Cons. II. L., p. 230. 

110. Sernble. An adopting father cannot disinherit a son 
properly adopted, even for bad behaviour. Daee, v. Molee 
\uthoo, 6th Oct. 1813. 1 Borr., p. 75. 

XV .— To Properly of Absentee. 

See ‘ Inheritance,’ No. 36. 
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MAINTENANCE. 


1. A Hindu died possessed of no property, but leaving* 
a widow, on bis death she left the house of her father-in-law 
and went to reside at her father's house. Her father-in-law 
was not possessed of any ancestral property. Held, that she 
could not sue her father-in-law for a sum of money on account 
of her maintenance. K/icier Money Dassee, v. Kaseenalk 
Mass. 2 B. L. R. f. b., p. 15. 

2. The widow of a Hindu who died before his father is 
entitled to food and raiment only. Bheelu, v. Phulehund . 3 
Sel. Rep. p. 298; Shavibullub, v. Prankishna. 3 Sel. Rep. p. 
44*; Hemleta. 4 Sel. Rep. p. 25. Ujjalmuni, v. Joygopal. S. D. 
Cal. 184S, p. 491 ; lluro Soondery Gupta, v. Anund Gobind 
Sen. 1850, p. 422; Bamdhone Bhutiacharjee. S. D. Cal. 1852, 
p. 796 ; Shamasoondery Dabea, S. D. Cal. 1858; p. 1220; 
Khudemoni Dabea, 2 W. R. p. 134.; S/iama Soondery Dabea. 
C W. It. p. 37 ; -2 Macnaghten's II. L., Cases 2, 4, 8, 9, and 
11; and Kahmalmoni Dassi, v. Bhobender Narain Mozoomdar. 
2 Macn. H. L. p. 118. 

3. The support of a widow by her parents is optional. 
Should they refuse, her husband's heirs are bound to main¬ 
tain her eyen though she had not arrived at maturity at 
the time of her husband's death. Mad. S. D. 1858, p. 154. 

4. The mother or grandmother is entitled to a share 
W'hen sons or grandsons divide the family estate between 
themselves; but she cannot be recognized until the division 
is actually made; she has no pre-existing right in the estate 
except that of maintenance. Shiv Dyal Tewary, v. Jodoo 
Math Teioary, 9 W. R. p. 62 ; Pran Kooioar , v. Keder Singh. 
1865. Dec. N. W. P. Rep. p. 31. 

o. An illegitimate son of a Rajput or any of the three 
superior tribes, by a woman of the Sudra or other inforio* 
class, is entitled to maintenance only. Pershad Singh, v. Ran 
Molesree. 17th Dec. 1821. 3 Sel. Rep. p, 17G. 
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8. Under the Hindu l;uv, a wife who, without her 
husband’s sanction, leaves him to live with her own family, 
has no right to ask maintenance from her husband. Kullea- 
nessary Dabea, v. JDwarkanath Surma, 27th July 1866. 6 
W. R'. p. 115. 

7. A brother’s widow is only entitled to a separate main¬ 
tenance out of ancestral property. Bramavarajpn, v. Vcn- 
Jcamma. Mad. S. D., 1869, p. 272. 


MARRIAGE. 

1. The injunction of Menu that “a man learned in the 
Veda” can only marry in the Bramha form, is only recom¬ 
mendatory, and not imperative. A Sadnt is, therefore, com¬ 
petent to marry in that form, and sue his wife’s parents for 
tho value of property left by his deceased wife. Shiva Rama 
Casia Pillay, v. Bagavan Pillay. Mad. S. D. p. 44. 

.2. The union of a Rajput with a Jats who is Sudra, in mar¬ 
riage is invalid. Even among the Jats, as a general rule, 
the marriage of tho widow of a younger brother by an elder 
is prohibited. Goudhee and others, v. Hanuman Singh. 12th 
May 1866. N. W. P. Rc'p. p. 175. ‘. 

3. .The Hindu law mikes no distinction between legiti¬ 

mate children born of mothers of the same caste. Rajah 
Nugender Ac vain, v. Rvgkoonauth Narain Dey. S. II. Rep. 
p. 20. , 

4. A marriage contract to be valid must be made with 

consent of parents on both sides. Anv.nd Laul Bhugxvandass, 
v. Tapcedas P tub hood a?. 1 Bcxrr., p. 16. 

5. Contract made by a brother with his mother’s consent 
for the marriage of his sister, held valid and binding. Ruligat, 
v. Madhowjee Panachund. 2 Dorr., p. 739. 

, 6. According to the Hindu law, a marriage once solem¬ 
nized by the ceremonies of Wagdan andUupiapuddee can never 
be set aside, although tho marriage may have been irregular- 



PARTITION. 


Ij contracted by the mother, without the consent of the father. 
liaee Iiulyat, Dhv/rrumcAund Nuthoo , and Nu'Aoo Alaniclcchund, 
v. Joychund Kewell. 18th Aug. 1843. Bom. S. D., p. 43. 

7. Loss of reason or lunacy does not incapacitate from 
marriage. Dabychimi Hitter, v. Radachurn Miller. Montriou, 
C. H. L. p. 538. 


PARTITION. 

I .— Generally. 

II-—Shares of Partition. 

HI-—Evidence of Partition. 

IV-—Impartible Properly. 

I.— Generally. 

1. A partition in fact is as binding as a partition by 
agreement. Pulton’s Rep., p. 132. 

2. Under the Hindu law, two things at least are neces¬ 
sary to constitute partition. The shares must he defined, 
anu there must he distinct and independent enjoyment. S/tib 
Ijyal Tewary, v. Judoonalh Teicary. 9 W. R. p. 61 ; 5 Wym. 
Rep. p. 55. 

3. The general rule of Hindu law of inheritance is par- 
tibility; the succession of one heir, as in the case of raj, is the 
exception. E. I. Company, v. Kamachee Boye tiahela. 4 W. It. 
p. c.j p. 42. 

4. A private partition, in the absence of any regular but- 
warah by the Collectors, constitutes a legal separation for all 
purposes under the Hindu law. Kiskenkooniar Sahee, v. Kun- 
chun Koonmr, 5th Sept. 1839. 6 Sel. Rep. p. 273. 

5. A declaration of intention to become divided in estate, 
though no actual partition has been made, is a valid separa¬ 
tion Vato Koer, v. Rowshun Singh. 21st June 1867. 8 W. R. 
p. 82 ; Kulpnath Doss, v. Afewah Lull 7th Aug. 1867. Ibid, 
p. 302. 

6. Ordinal}" gains of science are divisible when such 
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Bcience has been imparted at the family expense, and acquir¬ 
ed while receiving a family maintenance. Chala Koncla Alasani, 
v. Chala Koncla Ralnachalam. 2 Mad. H. C. Rep. p. 56. 

7. Under the Mildcshara law, there may be a partition 
of an estate without a regular separation and actual di\ ision 
of lands. 27th May 1867. 7 W R. p. 488. Josoda Koonwar, 
v. Gotorie Byjonath Sehae Singh, 6 W. R. p. 189; 2 Wj m. 
Rep. p. 32. 

8. According to Hindu law, the declaration of an inten¬ 
tion to become divided in estate amounts to valid separation, 
though not immediately perfected by an actual partition of 
the estate by metes and bounds. 8 W. R. p. 83. 

9. Partition of a dwelling house may be claimed as right 
by a Hindu. Hullodhur Mookcrjce, v. Ramnath Mookerjee. 1 

Marshall Rep. p. 33. 

II.—Shares of Partition. 

10. Under the Mi lacs hard law, there may be a partition 
without any actual division of the lands into parcels, and 
allotment of those parcels to the different shares to be held 
by them in severalty. Josoda Koonwar, v. Goiorie Byjonath. 
14th Augt. 1S66. 6 W. R p.13'9; Lalla Suepersad, v. Akoon- 
joo Koonwar, 22nd May 1S67. 1 AV • R. P- 4SS. 

11. Although there has been no actual partition by metes 
and bounds, a’ co-parcener holding an ascertained share in 
immoveable property is competent to alienate it without the 
consent of the other co- parceners. Hardwire Singh, v. Luchmun 
Singh. 4th Jan 1863. 4 Id. C. Rep. N. AV. P. p. 41. 

12. Though a Hindu family be in union, all the members 
do not share a portion that may lapse. Mad ho Singh, v. 
Bindessery. 25th Feb. 1S68. 4 H. C. Rep. N. W. P.. p. 101. 

13. Ordinary co-partnership property is not subject to the 
rule of Hindu law, which excludes a widow from the succes¬ 
sion at her husband’s death to a share of joint property of an 
undivided family. Hamper sad Ternary, v. Sheochurn Boss. 
8th Feb. 1866. 10 M. I. App. p. 490. 
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14. Where the members of an undivided Hindu family 
have divided a portion of the estate, and held their res¬ 
pective shares separately, such shares will he liable to the 
incidents attaching to separate estates, although the whole 
of the joint property has not been divided. Iloolas Koonwar, 
v. Man Singh. 2 1st Jan. 18G8. 4 H. C. Rep. N. W. P. p. 37. 

15. According to the Mildeshard law, a son acquires by 

birth a right to ancestral property and has a right during 
his father’s life-time to compel a partition of such property. 
Sndannnd Mohapatlur, v. Soorjo Monee Dubea. 25th Nov. 
1867. 8 W. R. p. 455 ; Kantoo lull, v. Geeree Dharee Lull. 

16th April 1868. 9 W. R p. 469; Beerkishore Suhye, v. 
Hur Bullub Ndrain Singh. 29th May 1867. 7 W. R. p. 50.2 ; 
Rajaram Tewary, v. Luchmun Pershad. 8 W. R. p. 16. 

16. In ancestral property the right of son and grandson 
is equal. The grandson can put in his claim for his half share 
in the event of his father wishing to alienate it. The grandson 
can claim a portion at his pleasure Dargasunher Kasseeram, 
v. Bnjbullubh Moteechund. Sel. Rep. S. D. Bom. p. 44 ; 
Nagalinga Mudali , v. Subbiramaniya Mudali. 24th Nov. 1862. 

1 Mad. II. C. Rep. p. 77. 

17. Before partition a Hindu father has no definite share 
in joint ancestral property which he can alienate. JSowbatram, 
v. Ditrbaree Singh. 12th Feb. 1867. 2 II. C. Rep. N. W. P. 
p, 145. 

III.—Evidence of Partition. 

18. The mere circumstance of messing conjointly is in law 
no conclusive proof of co-parcenary in property. Khooderam 
Senna, v. Trilochun. 4th Sept. 1801. 1 Sel. Rep. p. 46. 

19. Verbal evidence of partition is as conclusive as though 
it had been written. Gocool Chunder Milter, v. Tarachunt 
Mitter . 1 Fulton’s Rep. p. 132. 

20. Deeds of sale and mortgage and mutations of names in 
the Collector’s Register as amongst the members of a joint 
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Hindu family are evidence of separation. Peary Lall, v.Bhovvl 
Kooer Singh. 6th Aug. 1862. Sevestre’s II. C. Rep. 

21. A deed duly executed by tbe members of a joint family 
is primd facie evidence of a valid separation, no actual divi¬ 
sion being necessary. Kuljganath Bass, v, Mewo.li lall. 7th Aug. 
1867. 8. W. R. p. 30 >. 

IV. — Impartible 'Properly. 

22. "Where A, a Hindu, claimed of B a right of participa¬ 
tion in certain property acquired by trade whilst A and B 
were in family partnership with their late father, judgment 
was given against A, the property being proved to have been 
acquired by B, exclusively and without aid from any joint stock 
of the undivided family. Soobuns lall, v. Hurbuns Lall, Nth 
June 1803. 1 Sol. llep. p. 121. 

23 Where one of four Hindu brothers, while living in 
family partnership with the rest, obtained a considerable 
grant of land ; it was held that he was exclusively entitled 
to it by Hindu law, it not being shewn that he obtained 
it by means of aid from any joint funds of the family. Pur- 
tab Bahadur Singh, v. Tilukdharee Singh. 9th March 1807. 1 
Scl. ltep. p. 236. 

24 . If a Hindu receive property from his father, a porlion 
of the same devolves to his brothers ; but if be acquire it 
by his own industry, without receiving assistance from the 
estate of his father, such property is not divisible on plea of 
inheritance, and no brother can claim any portion of it from 
him who is the maker of it. So that, should he leave a wi¬ 
dow and no sons, grandsons, or great-grandsons, the pro¬ 
perty would devolve upon her as his heiress. Govind lass , 
v. M ha Lulcshumee. 23th Aug. 1819. 1 Borr. p. 241. 

23. Held, in a case-which arose in llamghur, that the 
sole acquisition of one parcener, unaided by the common 
estate or labour, is impartible. Koulnath. Singh, v. Jagrujp 
Singh. 20th Feb. 1330. 5 Sel. Rep. p. 12. 

26. Held, that a purchase made by a Hindu, a member 
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of a joint undivided family, with his own funds, is his ex¬ 
clusive property. Kishore Munee Dassec, v. Sreekant Sen. 4th 
Jan. 1842. 7 Sel. Rep. p. 67. 

27. Under Hindu law places of worship and sacrifices are 
not divisible. Anund Mai/c Chowdrean, v. Boycuntnath liai, 
17th July 1867. 8 W. R. p. 193. 

28. The fees received by purohits from jujmans are now 
partly voluntary gifts and partly payments for work and 
labour done ; and neither of these is the subject of partition 
uuder Hindu law. Jau-ahur Misscr, v. Bhago Misser. loth 
March 1857. S. D. Cal. p. 362 ; llurogobind Serma, v. Bliowa- 
nipersaud Skaiv. 13th June 1850. S. D. Cal., p. 296 ; ftoma- 
kanth Serma, v. Golind Chunder Serma. 13th May 1852. S, 

D. Cal., p. 398. 


REVERSIONER. 

1. The above cases have decided beyond all controversy 
that alienations made by a life-tenant cannot be disturbed, 
except where waste is being committed, during the life-time 
of the alienor. Chillier Bharee Singh, v. llurcoomaree. 2nd 
Augt. 1862, Hay’s Rep. p. 107 ■, Bam Bunsee Koonwar, 
Moheshur Koonwar. 17th Dec. 1865. 1 W. R. p. 338; Kant 
Narain Singh, v. Prem Ball Paray. 22nd June 1865, 3 Ibid, 
p. 102 ; Oodoy Chund Jha, v. DZiun Monee Dabea. 7tli Augt. 

1865. Ibid, p. 183; Bogoa Jha, v. Lull Dass. 21st June 

1866. 6 Ibid, p. 36; JIaradhun Nag, v. Issur Chunder Bose. 
14th Sept. 1866. Ibid, p. 222 ; Chummun Muhloon, v. liajen- 
der Suhai, 22nd Feb. 1867. 3 Wym. Rep. p. 106; Narain 
Bass, v. Mukhin. 15th March 1S06. 1 P. Rep. p. 29. 

2. The Madras cases lay down the same doctrine. 
Bhagavafamma, v. Pampana Gaud. 18th May 1865. 2 Mad. 
H. C. liep. p. 393; Kumavadlani, v. Joysa JSarasingappa. 
25th June 1866. 3 Ibid, p. 116. 

S. IV here, however, a widow mortgaged immoveable 
properly to one person, and afterwards gave it in absolute 
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gift to another, it was held by the Bombay High Court that 
the deed of gift did not convey to the donee the widow’s ■ 
equity of redemption. Jaganalha Vithal , v. Apaji Vishnu. 
12th Oct. 1868, 5 Bom. H. C. Rep. p. 217, a. c. 1 Ratt. 
Rep. p. 296. 

4. A reversioner is only entitled to a decree declaratory 
that the widow’s act of alienation is null and void as far as 
it alTects the interests of the reversioner, and for provision, if 
necessary, to prevent waste by the appointment of a receiver, 
or manager. Jwalanath, v. Kulloo. 14th Jan. 1S68. 4 II, C* 
Rep. N. W. P. p. 55. 

5. If a reversioner can show that a wilful default of re¬ 
venue is about to be made by the life-tenant in order to bring 
the estate to sale, he is entitled to ask such relief from the 
Courts as will prevent the apprehended occurrence. Sarbo- 
chunder Sen, v. Mathooranath Bvddoik. 27th March 1867. 
3 Wym. Rep. p. 206. 

6. In a suit by a reversioner to set aside a sale by a Hin¬ 
du widow, the Court cannot give possession to the reversion¬ 
er but can only declare the sale to be invalid. Goluckckunder 
Dass, v. Gopalkisseu Sen. 31st May 1864. S. H. C. Rep. 
p. 250. 

7. A reversioner cannot sue to dispossess a widow or a pur¬ 
chaser holding under her. Raradhm Nag, v. Issur Chunder 
Hose. 11th Sept. 1866. 6 W. R. p. 222 ; Haris//. Chunder Sen , 
v. Brornomoye Dassee. 6th March 1866. 5 W. R, p. 131. 

8. A distant reversioner is not at liberty to sue to in¬ 
terfere with the acts of a Hindu widow in possession of an 
estate. The immediate reversioner alone is entitled to sue. 
Ham Ball, v. Bunsedhvr. 12th March 1866. 4 N. W, P. Rep. 
p. 238. 

9. J ho property of a deceased person in the possession of 
his widow reverts at her death to the reversioners in existence 
at that time. Balgobiud Lull, v. Ham Pertab Singh. 25th 
June 1860. S. D, Cal. p. 661. 
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“ STRIDHANA.” 

1. Property given by a Hindu to bis daughter on the 
occasion of her marriage, is Slridhana, and passes to her 
daughter at her death. Prankishen Singh, v. Bhogwatee. 25th 
April 1793. 1 Sel. Rep. p. 3. 

2. A legacy to a married woman, if given by her relations 
or by the relations of her husband, is, according to Hindu 
law, Stridhana, and the husband has no interest in it ; but if 
given to her by a stranger she cannot part with it without 
her husband’s consent. Ramdoolal Sircar, v. Joymoney Dahea. 
1S16. East’s Notes, Case 45. 

3. Property given by a Hindu to his sister and paternal 
uncle’s daughter was held to be at their entire disposal as their 
Sunday lea Stridhana or peculiar property, by gift from affec¬ 
tionate kindred. Gossain Chand Kobruj, v. Kishenmonee. 8th 
July 1836. 6 Sel. Rep. p. 77. 

4. Semble. Property given by a Hindu who has married 
two wives, to his first wife, by a written instrument attest¬ 
ed by witnesses in order to satisfy her in respect of his second 
marriage, is her property as Stridhana, and she may sue her 
husband for it as for debt. G. v. K. East’s Notes, Case 129. 

5. A woman can dispose of Stridhana at pleasure by gift, 
will or sale (except immoveable property given to her by her 
husband.) Tincowri Chuttcrjee , v. iJenoaath Banerjee. 25th May 
1S65. 3 W. R. p. 49. 

6. According to the Mitdcshara and the Vivdda Chinta- 
uunee, all property that a woman inherits does not thereby 
become Slridhana, so as, after her death, to descend to her 
heirs. Punchanund Ojha, v. Lalshan Misser. 3 W. R. 17th 
July 1S65, p. 140. 

7. When Stridhana has once devolved as such upon an 
heir, it does not continue to devolve as Stridhana, but after¬ 
wards devolves according to the ordinary rules of Hindu 
law. Srinath Gangopadhya, v. Sarlamangala Dabca, 22d Dec. 

] 868. 2 B. L. R. a, c„ p. 144. 
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UNDIVIDED HINDU FAMILY. 

8. Property derived by a. widow from her lather was 
decided to pass to her own sister after her death, and not to 
the sister of her late husband, and nieces; daughters of the 
sister of the widow, were held to be entitled to the property 
as her nearest relations and legal heirs, being descended in 
a direct line from her father, in preference to the grandson 
of the deceased husband’s sister. 3wjgun.na.th, v. Sheoshnnko . 

14th Feb. 1814. 1 Borr. p. 91. 



UNDIVIDED HINDU FAMILY. 

1. In a joint Hindu family, the divided members inherit 
on failure of undivided ones. Chohallnga Scirvagaren, v. Jtjah 
Moodelly. Mad. S. D. 1859, p. 35. 

2. Though a Hindu family be united all the members 
do not share in a portion that may lapse. Madoo Singh, v. 
Bindessery Roy. 4 II. C. Rep. N. W. P. p. 101. 

3. According to the true constitution of an undivided 
Hindu family, no individual member of the family, whilst it 
remains undivided, .can predicate of the joint and undivided 
property, that he has a certain definite share. Apjwucr alias 
Seelaramier, v. Rama Sulba Aiyan. 11 M. I. App. p- to. 

4. Held, that by Hindu law, a house purchased in the 
name of one of two brothers living undivided, is the property 
of both. Sidapa Bin Revapa, v. Pootiea Koolo. 21st March 
1851. S. D. Bom. p. 100. 

5. A Hindu family may be undivided as to mess, but 
divided as to property. The finding of the Lower Appel¬ 
late Court that the parties to the suit formed “ an undivided 
family” was held to be a sufficient finding that they were 
not divided as to property. Bhoopni Roy, v. Mot/y Roy. 
Sevestre’s H. C. Rep. p. 4 a. 

G. The rule of Hindu law ih cases of joint family pro¬ 
perty (*. o., that it must be presumed to be joint until proved 
to be the contrary) is applicable to a case where the property 
has passed by sale into the hands of third parties, and has 
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been redeemed by private purchase by one of the former 
shareholders Gooroopersuud Roy, v. Dabeepersaud Ternary. 0 

W. It. p. 58. 

7. The mere fact of certain property standing in the 
name of one member of a joint family is no index to the real 
owner, nor is separate possession any evidence of separate 
acquisition. Lalla Bclarce Ball, v. Lalla Madko Per much 
G W. R. p. 69. 


WIDOW. 

1. Held, that a widow cannot, under Hindu law, dis¬ 
pose of immoveable property given to her by her husband, 
which has become a portion of her Stridhana, the absolute 
dominion of a woman over her peculiar property not extend¬ 
ing to land. Baboo Gunput Singh, v. Gunya Per sand. 2 H. C, 
Rep. N. W. P. p. 232. 

2. Held, that a childless Hindu widow who had suc¬ 
ceeded her husband in the possession of a separate estate, is 
perfectly competent to assign the profits thereof to the pay- 
mentof a debt. Koowar Sheo Munyul Sinyh, v. Gonesh Koonivar. 
Dec. S. D. N. W. P. Rep. p. 108. 

3. A widow does not inherit the property of her husband 
when held in co-parcenary. She is only entitled to main¬ 
tenance. Nund Koowar, v. Tootee Sinyh. 4. Sel. Rep. Cal. p. 
420. In note in Cyan Koonidar. 

4. A childless widow takes a limited interest in her 
husband's estate. Panchcowree Mahtoon, v. Kalcechuni, 9 
W. R. p. 490. 

5. According to the Hindu law as current in Benares, 
a childless widow is not entitled to succeed to the estate of 
her husband, which devolved entire on him from his ances¬ 
tors to the exclusion of his brothers. Rajah Shumshere Mull, v. 
Ranee Dilrttj Koonwur.o 1st Jan. 1816. 2 Sel. Rep. p. 216. 

6. According to the Mithila Law, a childless widow docs 
not succeed to her husband's share of a joint undivided estate, 
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if there he brothers of the husband living. Baboo JRunjut 
Singh, v. Baboo Oblige Narain Singh. 26th July 1817. 2 Sel, 
Rep. p. 315. 

7. A widow succeeding to the estate of her own son 
does not lose the right to exercise the power of adoption. 
By making an adoption, she divests herself of her own 
estate only. Bgcunt Monee Bog, v. Kristo Soonderg Roy. 7 
W. It. p. 392; 3 Wym. llep. p. 255. See Bhoobunmogeo 
Dabee, v. Ramkishore Acharj Chowdree. 10 M. I. App. p. 279. 

8. A widow whose husband pre-deceased his father has 
no claim to a share of her father-in-law’s estate along with 
the daughters of another son who survived his father. Jcethee, 
v. Sheo Bace. 2 Borr. p. 640. 

9. A widow cauuot betrotke her daughter without con¬ 
sent of her husband’s brother. Kumla Bultoo, v. Munnee 
Sunkur lchha Sunkur. 2 Borr. p 746. 

10. A childless Hindu widow and nearest heir of her de¬ 
ceased husband has, uuder the Mitacshard law, an absolute 
right over all the moveable property left by him, and can 
alienate it to whomsoever she pleases. Doorga Page , v. 
Poor on Page. 5 W. It. p. 141. 

11. On suit by reversionary heirs, a widow was deprived 
of the management of the property, as her acts were entirely 
subversive of the rights of the heirs. Nundlall, v. Bolakce. 
Beebee. 24th July 1854. S. D. Cal. p. 351. 

12. A Hindu widow has an absolute right to the fullest 
beneficial interest in her husband’s property inherited by hei¬ 
fer her life. She takes as heir a proprietary estate in the 
land, absolute for some purposes, although in some respects 
subject to special qualifications, and disposition of the pro¬ 
perty is good for her 1 ife. 

13. The proposition that a widow has no estate in her 
husband’s immoveable property, but only the personal enjoy¬ 
ment of the usufruct is untenable. Kantavadkani Vt nkalea Sub- 
laiya, v. Joyce Narasinga-jipa , Mad. II. C, Rep, p. 116. 
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1. Self-acquired property, moveable and immoveable, 
may be distributed by will unequally among- younger sons, 
to the exclusion of the eldest son. Ritghoouath Paul’s will, 
Maen. Cons. H. L. p. 3G9. 

2. A Hindu caunot under any circumstances will away 
the whole of his property whilst there are legal heirs in exis¬ 
tence. Toolgaram, v. Nurbheram. oth Oct. 1811. 1 Borr. p. 380. 

3. By the Hindu law every person who has authority 
while in health to transfer property to another by gift, 
possesses the same authority to bequeath it. Sreenarain llai , 

V. Bhyajlia. 27th July 1812. 2 Sel. Hep. p. 29. 

4. Where there are three persons equally related to each 
other within the seventh degree, and equally entitled "each to 
a share of the property of a certain person by the Hindu law 
that person cannot by will bequeath the whole of it to one 
alone, to the prejudice of the other two, uuless they should 
have resigned their rights to the testatorVestate,.’bind such 
resignation should be expressed iu the will. Ilarrce Pullub 
Gun gar am, v. Keshawram Sheodas. 26th Feb. 1822. 2 Borr. 
p. 6; Ichharam ShuniSoo Pass, v. Preemanund Bhaeechiuid. 1th 
March 1823. 2 Borr. p. 471. 

5. By the Hindu law, current in Madras Presidency, a 
Zemindar having no issue, has the power of alienating, by 
deed or will, a portion of his estate, which, in default of 
lineal male issue and intestacy, would rest in his widow, 
without her consent. Mulraz Luchmia , v. Chalelcaneij Venkata 
llama, 30th June 1838. 2 M. I. App. p. 54. 

6. By the Hindu law administered in the N. W. 
Provinces, a Hindu has power to make a testamentary 
disposition in the nature of a will. 

7. A disputed will made by a Hindu, disposing of self- 
acquired estate among his family, established. Nana Ha-rain 
llao , v. Hutee Punth. 25th June 1862. 9 M. I. App. p. 96. 
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ACCEPTANCE, 

ownership by, p. 247. 

acquisition, 

inodes of, p. 247. 

ADIIARMA, p. 231. 

ADITYAS, p. 197. 

ADJURATION, 

mode of adjuring the several orders, p. 149. 
exception in case of certain Brahmins, C she try as, and Tai¬ 
syas, p. 149. 

case of witness being challenged, p. 149. 
form of adjuration to be used towards the servile class, and 
to the regenerate orders following mean occupations, p. 150. 
the adjuration not to be understood literally, p 151. 

administration of justice, 

judicial duty of a king, p. 1. 

ADMONITION, p. 1.51. 

ADOPTION, 

form to be observed in, p. 316. 

Dattaka form of, p. 313. 

Critrima form of, p. 319. 

giving or taking of an only or eldest son for, forbidden; p. 316. 
brother’s son should be preferred, p. 328. 
uncle’s son forbidden to be adopted, p 328. 
cannot be made by disqualified person, p. 376. 
dwydtniuhydyana, or son of two fathers, p. 300. 
AFFIRMATION, p. 181. 
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ALIENATION, 

fay father, p. 254. 

AMERCEMENT, . 

Brahmins may be amerced, p. 8. 

ANCESTRAL PROPERTY, 

equal right of father and soil in, p. 2 / 8„ 

See ‘ Partition.’ 

ANSWER, 

must not be taken before the declaration has been amended, 

p. 20. 

to be written, p. 20. 

explanation, p, 21. 

requisites of an, p. 21. 

further explanation, p. 21. 

four kinds of, p. 21. 

nature of confession, p. 22. 

nature of denial, p. 22. 

denial is four-fold, p. 22. 

semblance of an answer, p. 23. 

a confession is a good answer, p. 28. 

distinction between an exculpatory negation and a simple 
denial, p. 28. 

jpa vidua, 

son deserted, p. o21. 

APPEAL, 

some cases appealable, others not, p. 83. 
relative rank of tribunals propounded, p. 83. 
exposition of the text, p. 83. 

an appeal may bo preferred from the decision of a family 
upwards to persons speci fy appointed by the ruler, p 84. 
an appeal may be preferred to the king. If affiimed, appel¬ 
lant to be amerced; if reversed, judicial authorities to be 

amerced, p. 84. 

APPELLANT, p. 84. 

A PliJTJBVNm, 

unobstructed heritage, p. 238. 


MlNisr^ 
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ARCA TREE, p. 206. 

ARCHER, p. 218. 

ARREST, 

four-fold, p. 13. 
of breaking, p. 13. 
improper, p. 13. 
exemptions from, p. 13. 
meaning of the term, p. 14. 

ARROWS, p. 217, 218. 

ASCETIC, 

See ‘ Inheritance' 

ASSESSORS, 

appointment of, p. 3, 47. 

should belong to the Brahminical tribe, p. 4. 

number of, p. 4. 

are distinct from the first-mentioned Brahmins, p. 4, 
duty of, p. 5. 


B 

BALANCE, 

ordeal by, p. 194. 

BAND IRIS, 

three kinds of, p. 363. 

BLINDNESS, 

See Exclusion from ' Inheritance.’’ 

„ ‘ Maintenance.' 

BOW, p. 217. 

BRAHMINS, 

woalth of, not to go to the king, p. 365. 

brahmachari. 

See ’ Inheritance.' 

BRANDING, p. 72. 

BROTHER. 

See ‘ Inheritance.' 

„ * Partition.' 

BROTHER’S SON, GRANDSON, 

Seo * Inheritance.' 
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C 

CATTLE, 

wlien may be distributed, p. 273. 

CHALLENGE, 

a false challenge punishable, p. 150. 

CHARGES, 

are two-fold, presumptive and positive, p. 9. 
positive charges are two-fold, for commission or omission, p. 10. 
what is termed a heavy charge, p. 190. 
objection replied to, p. 190. 

CHIEF JUDGE, 

supremacy of the chief judge, p. 7. 
etymological derivation of the term, p. 7. 

CIVIL ACTION, 

difference in the case of a civil action from a criminal pro¬ 
secution, p. 35. 

distinction in civil and criminal cases, p. 191. 

CLAIMS, 

diversity of, p. 10. 
conflicting, p. 44. 

CLOTHES, 

See ‘ Partition / 

COGNATES, 

who are ? p. 363. 

COMPLAINTS, 

should bo made voluntarily, p. 11. 
there may bo many complaints against one, p. 11. 
reasons for a second record of the, p. 15. 
difference between the first complaint and the declaration, p. 10, 
COMPLAINANT, 

to be interrogated previous to summons being issued, p. 12. 
the term plaintiff or complainant includes their sons, grand¬ 
sons, and agents, p. 19. 

CONFESSION, p. 30. 

CONTRACTS, p. 168. 

CONTRADICTION, 
by reason of, p. 144, 


INDEX. 
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COUNSELLORS, 
duty of, p. 5. 

CREDIBILITY, 

must bo enquired into, after tlio question of competency lias 
been disposed of, p. 156. 
another objection replied to, p. 156. 

GRITA, 

son bought, p. 318. 

CRITRIMA, 

son made, p. 319. 

CSHETRAJA, 

■wife’s son defined, p. 310. 

D 

DHARMA, p 231. 

DATTACA FORM OF ADOPTION, 

See ‘ Adoption’ 

DAUGHTER, 

before marriage must be supported, p. 376. 
of disqualified persons entitled to maintenance, p. 37 6. 
share the residue of their mother's property after payment of 
her debts, p. 266. 

See ‘ Inheritance.' 

„ ‘ Stridliana.’ 

DEAF, 

See Exclusion from ‘ Inheritance.' 

„ ‘Maintenance.’ 

DEBT, 

fine and fees for recovery of debt, p 103. 
incurred by undivided kinsmen on account of the family, 
shall be discharged by their heirs, p. 105. 
father’s debt for spirituous liquors Ac. not payable by the 
son, p. 106. 

by wives of herdsmen Ac. payable by their husbands, p. 107. 
wife to pay only the debts acknowledged jointly with her 
husband, or solely by her, p. 107. 
son, not to be forced to pay the debt of father who haB 
gone abroad, until twenty years have elapsed, p. 109. 
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DEBT, 

if the father he dead, the major to pay, and not the minor) 
p 109. 

sons to pay tho father’s debts both principal and interest, 
p 110, 121. 

grandson to pay the principal only, p. Ill, 121. 
great-grandson not to pay at all if he has received no as¬ 
sets, p 111, 122. 

he who receives the estates (he. shall pay the debt, p. 112. 
a bonded debt claimable from sou and grandson of the ob¬ 
ligor, p. 172. 

objection answered, p. 172. 

case in which the fourth and others in descent may adjust 
the debt, p. 173, 

mode of proceeding where the debtor is unable to discharge 
the whole debt at once, p. 174. 
what is to be done after discharge of the debt, p. 175. 
those who witnessed the loan should witness re-payment 
also, p 178. 

sons, not daughters, aro to dischargo the mother’s debts, p. 267. 

DECISION, 

a decision founded on inference being erroneous, no blame 
attaches, p. 49. 

liable to reversal, p. 84. 

to rest on tho evidenco of the witnesses adduced, p. 154. 
where, to depend on other evidence, p. 154. 

DECLARATION, 

method of recording the, p. 14. 
what to contain, p. 15. 

further particulars to be comprised in the, p. 15. 
difference between the first complaiut and the, p. 1C, 
semblance of a, p. 17. 

a declaration is admissible, though involving many mat¬ 
ters, p. 19. 

corrections may be made until the answer is given in, p. 20* 


misr/ff. 
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DECREE, 

a favourable, p. 75. 
an unfavourable, p. 75. 

DEFENDANT, p. 38. 

DEGRADATION, 

See Exclusion from ‘ Inheritance.’ 

„ ‘ Maintenance.’ 

DELIBERATION, p. 32. 

DELINQUENCY, p. 144. 

DENIAL, p. 28. 

DEPOSITION, 

mode of taking, p. 148. 

DEPOSITS, p. 138. 

DEPUTY, 

sick and other exempted persons may appear by, p. 14. 
DISCIPLE, 

See ‘ Inheritance.’ 

DISEASE, 

persons afflicted with incurable, p. 373. 

See Exclusion from ‘ Inheritance.’ 

„ ‘ Maintenance.’ 

DIVINE TEST, p. 58, 179, 182. 

DOCUMENT, 

what is termed an official, p 175. 
mode of clearing up doubt from a contested, p. 176. 
DONATION, 

by a single owner, p. 255. 

DOORGA, p. 198. 

DUMB, 

See Exclusion from 'Inheritance 
,, ‘ Maintenance.' 

DWYAMUSUYAYANA. * 

See ‘ idoption.’ 

ERROR, 

fatal to a criminal prosecution, though not to a civil suit, 
p. 36. 

ETHICAL CODE, p. 52. 
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<SL 

EVIDENCE, 

on delivery of. the answer, evidence shall instantly be ad¬ 
duced, p. 29. 

in a case of confession, no evidence requisite, p. 30. 
four sorts of, p. 57. 
further division of, p. 57. 

objection against evidence of possession replied to, p. 58. 
in default of other evidence, a divine test to be resorted to, 
p. 58. 

human evidence is preferable to a divine test, p. 59. 
the principal part of a claim being proved by human evi¬ 
dence, recourse should not be had to a divine test, p. 59. 
the same rule declared by Catydyana, p. 59. 
divine test to be resorted to, only in default of human evi¬ 
dence, p. 60. 
exception, p. 60. 

a title is stronger evidence, than mere recent possession, 
p. 73. 

simple possession is no evidence, p. 73. 
possession is evidence, when accompanied by five conditions, 
p 74 

also when accompanied by hereditary succession, p. 74. 
it affords presumption of a title, p. 74. 
a title is evidence in cases within the memory of man, but 
beyond such memory possession is sufficient, p. 74. 
text of Catydyana cited in confirmation, p. 75. 
one hundred years defined to be a period within the memory 
of mani p. 75. 

possession with an inferrible title is evidence of right, p. 77. 
false evidence being detected, tho judgment is to be re¬ 
versed, p. 153. ■ 

mode of proceeding when the evidence is contradictory, p 153 
what further means of proof may be resorted to, by a 
claimant not content with his evidence, p. 157. 
of partition, p. 391. 
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EXCLUSION PROM INHERITANCE, 
See ‘ Inheritance’ 
EXPIATION, p. 16G. 

P 


FATHER, 

master of moveables, p. 262. 
See ‘ Alienation.’ 

,, ‘Ancestral Property’ 
„ ‘Debt’ 

„ ‘Inheritance.’ 

„ ‘ Partition 
FINDER, p. 90. 

FINE, p. 234. 

FOOD, 

See ‘ Partition.' 


a 


GAYATRI, p. 200. 

GENTILES, 

who are, p. 3G0. 

GIFTS, 

presents of parents to their children aro incontestable, p. 28G. 
seteral kinds of, defined which become woman’s pro* 
perty, p. 378, 379, 383. 

GOTRAJA, 

who aro, p. 361. 

See ‘ Inheritance! 

GRAND-DAUGHTERS, ' 

share of, according to the mother, p. 384. 

GRA NDMpTHER (PATERNAL,) 

See ‘Inheritance.’ 

GRANDFATHER (PATERNAL,) 

See ‘ Inheritance.’ 

G REAT-GRANDFATH ER (PATERNAL,) 

See ‘ Inheritance.’ 

G HEAT-GRANDMOTHER (PATERNAL, ) 

See ‘ Inheritance.' 
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GRANDSONS, 

among grandsons by different fathers, the allotment of shares 
is according to the fathers, p. 277. 
may prohibit dissipation of the inherited property by the fa¬ 
ther, p. 280. 

See ‘Debt.’ 

„ * Inheritance .' 

„ 'Partition? 

GREAT-GRANDSON, 

See ‘Debt.’ 

„ * Inheritance .’ 


H 


HERITAGE, 

two sorts of, p, 238. 

HERMIT, 

succession to the property of, p. 366. 

HUSBAND, 

when may use wife’s goods, p. 389. 

woman’s separate property when inherited by, p. 387, 


I 


IDIOT, 

See Exclusion from * Inheritance .’ 

„ ‘ Maintenance .’ 

IMPOTENT, 

See Exclusion from ‘ Inheritance 
„ * Maintenance ..’ 

IMPROVEMENT OF COMMON STOCK, 

See * Partition.’ 

INHERITANCE, 
defined, p. 238. 

two sorts, A inilibun'Iha and Sapritilundha, p. 238, 

of sons, 322. 

grandsons, p. 238. 

great-grandsons, p. 366. 

widow, p. 333. 


misr/ff. 
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INHERITANCE, 

daughters, p. 352. 
daughter unprovided, p. 352. 

-enriched, p. 352. 

daughter’s son, p. 353. 

mother, p. 354. 

father, p. 35G. 

uterine brother, p. 358. 

step-brother, p. 359. ■ 

uterine brother’s son, p. 3,59. 

step-brother’s son, p. 359. - 

uterine brother’s grandson, p. 3G2 note. 

step-brother’s grandson, p. 362 note. 

paternal grandmother, p. 361. 

----■ father, p. 361. 

-uncle, p. 961. 

:-son, p. 361. 

-grandson, p. 362 noto. 

paternal great-grandmother, p. 361. 

- father, p. 361. 

father’s paternal uncle, p. 361. 

--son, p. 3G1. 

-grandson, p. 362 note. 

Gdtraja, Sapindas, p. 362. 

Samcaiddaras, p. 362. 
cognate kindred, p. 363. 
preceptor, p. 364. 
disciple, p. 3G5. 
fellow student, p. 365. 

Brahmanas, p. 365. 
king, p. 365. 

As to the Property of an Ascetic, 

natural relations do not succeed to, p. 366. 
preceptor, p. 367. 
pupils, p. 367. 
spiritual brother, p. 367. 
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INHERITANCE, 

Stridhuna, 

daughter, p. 381—383. 
daughter’s daughter, p. 381—384. 
daughter’s son, p. 381, 384. 
sou, p. 381, 385. 
son’s son, p. 381, 387. 
husband, p. 381, 387. 
kinsmen, 5 p. 381, 387. 

Exclusion from Inheritance , 
blindness, p. 373. 
deafaess, p. 374. 
dumbness, p. 374. 
idiotcy, p. 373. 
impotence, p. 374. 
lameness, p, 373. 
madness, p. 373. 
outcaste, p. 373. 
degradation) p. 373. 

INITIATION, 

defined, p. 288. 

of brother’s charge of the whole estate, p. 288. 

INTEREST, 

four kinds of, p. 96. 

rates of interest with or without pledge, p. 95. 

■ ■ ■ — -- for the different castes, p. 96. 

.- - -- in cases of risk, p. 96. 

stipulated interest, p. 97, 98. 

particular kinds of interest for particular kinds of 
things, p. 98, 99. 

to run if payment is not made on demand, even after deposit, 
p. 104. 

INVOCATION, p. 194, 201. 

J 

JUDGMENT, 

must bo given after the production of evidence, p. 30. 
what judgment to be given against defendant being cast, p. 38. 




MINfSfyj, 
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JUDGMENT, 

what judgment to bo given against a plaintiff failing to estab¬ 
lish his claim, p. 39. , 

JUDICIAL AUTHORITIES, p. 84. 

JUDICLVL PROCEEDING, 
general definition of, p 2. 
subject of a judicial proceeding defined, p. 9. 
subjects of a judicial proceeding are cighteeii-fold, p. 10. 
quadruple division of a, p. 31. 

judicial deliberation, not a distinct division of the proceed¬ 
ings, p. 32. 

K 

KING, 

judicial duty of, p. 1. 

responsibility of the, p. 2. 

may appoint a representative, p. 6. 

shall not tako property of Brahmins, p, 365. 

in cases the property escheats to the, p. 365. 

KINSMEN, 

consent of, requisite to make an alienation, p, 255. 

L 

LAME, 

See Exclusion from ‘ Inheritance.' 

„ Maintenance. 

LAND, 

mode of transfer of, p. 256. 
co-heirs who recovers, get a quarter of it, p. 269. 
LIMITATION, p. 90. 

LOAN, 

subject proposed, p. 95. 
seven-fold division of receipt of, p. 95. 
rule for delivery by-the creditor of, p. 95. 
repayment of, p. 100. 

order of payment to different creditors of, p. 102. 

of the prohibition of receiving loans from particular persons, 

p. 118. 
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M 

MAll AD EVA, 

to bo worshiped, p. 221. 

MAINTENANCE, 

of sons of a regenerate man by a female slave, p. 331. 
of a woman suspected to be incontenent, p. 350. 
of disqualified persons, such as blind, deaf, dumb, insane, 
idiot, Ac., p. 375. 

daughters of disqualified persons must be maintained until 
married, p. 376. 

wives of disqualified persons must be maintained unless 
unchaste, p. 377. 

out-caste must bo supported with, p. 373. 

MAJORITY, 

commences after the sixteenth year, p. 109. 

MARRIAGE, 

forms of, p. 3S1. 

Brahma, Daiva, Arsha, and Prajapatya, the husband is en¬ 
titled to the succession of wife’s Stiidhum, p. 382. 
in Asura, Gandharba, Bacshasa, and Paisac'ha form the pa¬ 
rents inherit, p. 382. 

* - 

in every form of marriage, if there be issue, daughters 
inherit, or grand-daughters, p. 382. 

MATERNAL RELATIONS, 
who are, p. 363, 364. 

MINORITY, 

extends to sixteenth year, p. 109. 

MORTGAGE, 

by a single owner when valid, p, 255. 

MOTHER, 

debt of, p. 267. 

right of, to inherit, p. 354. 

separate property of, p. 266. 

MOVEABLES, 

father’s power over, p. 254, 
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N 

NEPHEWS, 

right of, p. 359. 

do not share with uncle, p. 359. 
take share which had vested in their father, p. 359. 
NON-SUIT, 

causes of, p. 15. 

does not invalidate the claim, p. 35. 

O 

ORDEAL, 

five principal methods of, p. 179. 
there are altogether seven methods of, p. 179. 
scales, and the other four methods of ordeal to he used in cer¬ 
tain cases, p. 180. 

an ordeal may he resorted to, in proof of a negation, as well 
as of an affirmation, p. 181. 

different ordeals applicable to different accusations, p. 181. 
other divine tests described, p. 182. 
distinction between an-oath and an ordeal, p. 183. 
different kinds of, p. 183. 

ceremonies to be observed with respect to ordeals in gene¬ 
ral, p. 1§5. 

different times propounded for different ordeals, p. 185. 
particular seasons enjoined for particular ordeals, p. 186. 
particular seasons prohibited, p. 186. 
ordeals for particular persons, p. 1ST. 

Ordeal hj Balance, 

mode of proceeding with respect to, p. 193. 
interpretation of tho text, p. 191. 

invocation to be used by the party undergoing the ordeal, p. 194, 
troo to be cut down with certain ceremonies, p. 194. 
method of constructing the balance, p. 195. 
method of weighing, p. 195. 

forms and ceremonies to be obsorved on the occasion, p. 196. 
worship of the regents of the world, p. 196. 
of the Vasvs, &c , p. 197. 
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ORDEAL, 

offerings to be presented, p. 198. 
mode in -which the -worship is to be performed, p. 199. 
qualifications of the officiating chief judge, p. 200. 
the Gayatri to be repeated, p. 200. 

the accusation should then be written with a inuntra, and 
placed on the head of the accused, p. 201. 
the above ceremonies applicable to all ordeals, p. 201. 
invocation by the chief judge, p. 201. 

the person about to undergo the ordeal should also invoke 
before being weighed, p. 202. 
period of weighing, p. 202. 

bhat persons should be appointed to decide as to the ques * 
tion of guilt or innocence, p. 202. 
rule for ascertaining the point, p. 203. 
exception, p. 203. 

explanation of the exception, p. 203. 
other evidence of guilt, p. 203. 
explanation of the terms, p. 203. 
distinction, p. 204. 

fees to be paid to the officiating priests, p. 204. 
precaution to be adopted when the scales arc required for 
future use, p. 204. 

Ordeal by ‘Dharma’ and ‘ Adharma' 

this ordeal applicable to what cases, p. 231. 
explanation of the text, p. 232. 
form to be observed in this ordeal, p. 232. 
another mode of performing this ordeal, p. 232. 
formula to be recited by the accused, p. 232. 
proof of guilt or innocence, p. 233. 

Ordeal by Fire, 

forms to be observed in this ordeal, p. 205. 

explanation of the text, p. 205. 

other ceremonies to be observed, p. 205. 

Area leaves to be used only when the Pippada leaves are not 
procurable, p. 2 06. 
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ORDEAL, 

invocation to be used by tlie part undergoing the ordeal, 

p. 206 . 

position of the accused, p. 207. 
explanation of the text, p. 207. 

ceremonies to be performed by the chief judge, p. 207. 
invocation to bo used by the chief judge, p. 208. 

.dimension and description of the red-hot ball with which the 
ordeal is to be performed, p. 208. 
the accused is to walk through seven circles, p. 209. 
extent of the circles, p. 209. 
explanation of the text, p. 210. 

small circlo are to be made within the larger ones, p. 210. 
enumeration of the circles according to tho text of Pita- 
maha, p. 211. 

enumeration of the terms of measurement, p. 211. 
if the hand is burnt, ho is criminal, p 212. 
but not, if ho is burnt elsewhere, p. 212. 
recapitulation of the ceremony, p. 212. 

Ordeal by Grains of Rice, 

should be administered in eases of theft, p. 229, 
ceremonies to bo observed on the occasion, p. 229. 
proof of guilt, p. 229. 

•„ all the coremonies prescribed for other ordeals, to be observed 
in this, p. 230. 

Ordeal by Hot Metal, 

form to bo observed in this ordeal, p, 230. 

proof of innocence, p. 230. ^ 

explanation, p. 230. \ . 

another mode of performing this ordeal, p. 230. 
all the coremonies used in other ordeals, to be observed in 
this, p. 231. 

formula to be used by the party, p. 231. 
explanation of the former text, p. 231. 

Ordeal by Poison , 

form to be observed in this ordeal, p. 220. 

explanation of the text, p. 220. . \ 
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ORDEAL, 

description of poisonous symptoms, p. 221. 

Mahadeva to bo worshipped, p. 221. 
invocation to be used by the chief judge, p. 221. 
the poison how to be administered, p. 222. 
what are proper poisons, p. 222. 
proper time for administering it, p. 222. 
quantity to be administered, varies according to the sea¬ 
son, p. 222. 

quantity to be administered in the proper season, p. 223. 
measures by which the quantity is to be ascertained, p. 223. 
should be mixed with clarified butter, p. 223. 
care should be taken against the admission of sorcery and 
antidotes, p. 224. 

requisite qualities of the poison, p. 224. 
time allowed for the poison to take effect, p. 224. 
period extended according to one authority, p. 224. 
recapitulation, p. 225. 

Ordeal by Sacred Libalion, 
form to be observed in this ordeal, p. 225. 
explanation of the text, p. 225. 

ceremonies prescribed for other ordeals, to be observed in 
this, p. 226. 

the worship of particular deities, prescribed for certain indi¬ 
viduals, p. 226. 

cases in which, and persons by whom, this ordeal should bo 
used, p. 226. 

persons to whom this ordeal should not be administered, 

p. 226. 

explanation of the disqualifying terms, p. 227. 
duty of the chief judge, p. 227. 

the innocence of the accused is proved, if no calamity befal 
him within fourteen days, p. 227. 
calamity happening after that period is no evidence of guilt, 

p. 228. 

in trifling cases the period allowed is less, p. 228. 
and varies as the charge is more or less trifling, p. 228. 
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ORDEAL, 

Ordeal by Water, 

forms to be observed in this ordeal, p. 213. 
explanation of the text, p. 214. 

Varum must be worshipped, after the other prescribed cere¬ 
monies have been gone through, p. 214. 
invocation to bo used by the chief judge, p. 214. 
and by the accused, p. 214. 

enumeration of the different descriptions of water fit for the 
ordeal, p. 214. 

meaning of tho term reservoir, p, 215. 

the person who stands in the water should hold a pillar, 
p. 215. 

mode of ascertaining innocence, p. 215. 

explanation, p. 215. 

another mode described, p. 21G. 

as declared by 'Titamaha, p. 21G. 

what constitutes a swift runner, p. 21G. 

description of the signal post, p. 217. 

bow and arrows to bo worshipped, p. 217. 

dimensions of the bow, and distance of the target, p. 217. 

arrows how to be made, p. 218. 

who should be archer, p. 218. 

the arrow secondly discharged should be brought from the 
spot on which it fell, p. 218. 

places and times improper for the discharge of arrows, p. 218. 
if the person immersed move from the spot, lie is considered 
guilty, p. 219. 

his ears must not be visible, p. 219. 
recapitulation of the rules, p. 219. 

ORNAMENTS, 

See ‘ Partition,' 

ORDER OF SUCCESSION, 

See ‘Inheritance,' 

OUT-CASTE, 

See Exclusion from ' Inheritance 
See ‘ Maintenance .’ 
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OWNERSHIP, 

equal rights of father and son, p. 279. 

P 


PARTITION, 

defined, p. 239. 
four periods of, p. 258. 

unequal division should not be practiced, p. 264-65. 
distribution among brothers should be equal, p. 263. 
new clothes may be distributed, p. 273. 
ornaments which are not worn may be divided, p. 274. 
grandsons share the allotment which their deceased fatlicri 
would have had, p. 277. 

the right of father and son in property ancestral, is equal, 
p, 278, 279. 

mother having no peculiar property share equally with sons, 
p. 287. 

a son born after partition, is entitled to share : conformably 
with the text of J., p. 281. 

the widows of the father are entitled to an equal share with 
the sons, p.- 287.- 

aruong sons by women of different tribes, p. 294. 
property discovered after partition, shall be divided in equal 
shares, p. 297/ 

grand-daughters share the allotments of their respective 
mothers, p. 384. 

improvement of common stock, p. 277.- 

for the marriage of sisters quarter shares are allotted, p. 288,. 
property exempt from, p. 27L 

--.■ acquired without detriment to' paternal estate, p. 271- 

-by labours, science, war, &c., p. 272, 

.- • presents from friends, p. 272. 

moveables used by each persons, 273. 

property not liable to partition, p. 274. 

a well is to be used by turns, p. 274. 

common way is indivisible, p. 276.- 

presents of parents to sons not divisible, p. 276, 286. 

distribution of cattle and vehicles, p. 273. 





mi$T/t 


INT-'E X. 



PARENT, 

See ‘ Partition .’ 

,, * Inheritance' 

PAUGUNDA, 

•minor, p. 109; 

Mwnerbhava, 

PAUPER, p. 72. 

PARCENERj 

re-united, who is, p. 369. 

PATERNAL, 

See ‘ Ancestral.’ 

PRECEPTOR, 

See ‘ Inheritance.* 

PENALTY, 

incurred only where the wrong is wilful, p. S. 
of usurpation iu cases of pledge, and other instances, p. 70. 
cases in which the fine need not be equivalent to the proper-* 
ty usurped, p. 7L 

to bo inflicted on an offending pauper, p. 71. 

for refusal to give evidence after admonition, p, 151. 

for refusing to bear testimony, p. 152. 

of suborners and false witnesses, p. ICO. 

special rules iu certain cases, 160. 

explanation of the terms in the text of Menu, p. 16L 

for concealing evidence, p. 163i 

Penance, 

perjury, p. ici. > 

PIPPALA LEAVES, p. 206. 

PLAINTIFF, p. 27, 30. 

PLEA, 

nature of a special plea, p. 22. 
of former judgment, p. 22. 
confusion of plea inadmissible, p. 24. 
case of a denial and speoial exception, p. 25. 

-former judgment and special exception, p. 25. 

-- an answer involving three or four pleas, p. 25. 

must be taken separately, p. 26. 
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PLEA, * 

tlic most weighty plea should bo first examined, p. 26. 
confession to be acted on after'- all other plea, p. 26. 
the term most important plc>a,” means that which is follow¬ 
ed by most proceedings, p. 26. 

in a case of special plea and a p lea of former judgment, de¬ 
fendant may select his own, p. 28. 
both parties not to plead at once, p. 20. ■ 

recriminatory pica permitted, when exculpatorv, p. S3, 
of ignorance, p. 50. 

PLEDGES, 

defined, p. 127. 

four sorts explained, p. 128. 

when does the creditor become absolutely entitles to the 
pledged property, p. 120. 

debt not recoverable if the pledge is destroyed, p. 131. 
validity of a pledge established by its acceptance, p. 131. 
how is the debtor to proceed in case the creditor or in his 
absence his agent refuses to receive payment, p. 134. 
PLUNDERED PROPERTY, p. 04. 

POISON, p. 222. 

POISONOUS SYMPTOMS, p. 221. 

POSITIVE CHARGE, 

POSSESSION, 
effect of, p. 63. 
explanation, 63. 

objection urged to this interpretation, p. 63. 
additional reasons for the objection, p. 64. 
argument continued, p. 64, 66. 

continuation of the argument. The text docs not imply loss 
of remedy, p. 65. 

other constructions proposed and rejected, p. 66. 
right interpretation of the text propounded. Loss of profits 
intended, p. 67. 

must be for twenty years observed, and uninterrupted, p. 67. 
ubeio the profits are forthcoming, they are to be restored, 
p. 67, 
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POSSESSION, ' 

punishment may Le inflicted on the unlawful possessor, even 
after twenty years, p. 68. 
recapitulation, p. 68. 

POSSESSION, EXCEPTION, p. 68. 

explanation of the terms in the exception, p. 69. 
ueglect not productive of loss of profits in mortgage, &c., 
p. 69. 

nor in the case of boundaries, or sealed and specified de¬ 
posits, p. 70. 

nor in the case of idiots and other exempted persons, p. 70. 
recapitulation, p. 70. 

unauthorized possession even in the second and third genera¬ 
tion punishable under certain conditions, p. 76. 
by three ancestors, not sufficient evidence without length of 
time, p. 76. 

POSTERIOR ACT, p. 61. 

PRESUMPTIVE CHARGE, 

PRIORITY, 

the posterior act is of most effect in certain cases, p. 61. 
explanation : example, p. 61. 
additional example, p. 61. 

exception in cases of mortgage, gift, and sale, p. 62. 
objection answered, p. 62. 

PROOF, 

in a case of two pleas applying to one and the same count, 
proof rests' with the defendant, p. 27. 
and not with the plaintiff, p. 27. 

proof rests with the defendant in leading denial and fomer 
judgment, p. 28. 

in case of a former-judgment or special plea, the defendant 
adduces proof, p. 29 
in a total denial, the plaintiff, p. 30. 

of a part when the whole claim is denied, is proof of the 
whole, p 48. 

should the evidence prove more or less than the claim, re¬ 
course may be had to other proof, p. 50. 
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PROOF, 

in criminal prosecution, proof of a part is sufficient for tlia 
whole, p. 51. 

proof of custom depends on writings, p. 60. 
in other cases, possession is proof, p. 60. 
in other cases, witnesses, p, 60. 

a defendant not being content with his evidence, cannot re¬ 
sort to other means of proof, p. 157. 
text of J feme cited, p. 158. 

erroneous construction noticed and refuted, p. 158. 
another construction refuted, p. 159. 

PUNISHMENT, 

corporal punishment is ten-fold, and must not he inflicted on 
a Brahmin, p. 71. 
other modes of, p 72. 

special punishment for a delinquent Brahmin being a 
pauper, p. 72. 

additional modes of, p. 72. > 

manner of branding, p. 72. 

construction of a test of Apastambha, p. 73, 

of the three inferior tribes for repeated perjury, p. 161. 

of the priestly tribe for the same offenco, p. 161. 

Brahmin may bo fined, but on no account corporally pun? 
ished, p. 163, 

PRECEPTOR, 

See ‘ Inheritance' 

PUPIL, 

See ‘Inheritance! 

BUT RIGA FUTRA- 
meaning of, p, 307, 

RECRIMINATION, 

exception to the rule against, p. 36, 

REDRESS, 

a pupil may have redress against his tutor in certain cases, p. 86. 
a sou against his father, p. 87. 
a wife against her husband, p. 87, 
a slave against his master, p. 87. 
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REGENTS OF THE WORLD, p. 196. 
REPRESENTATIVE, 
of a king, p. 6. 
qualifications of the, p. 6. 
tribe of the, p. 6. 

RESERVOIR, p. 215. 

RESPONSIBILITY—of the king, p. 2. 
RETORT, &c.—prohibited, p. 33. 

. REUNION, 

person with whom it may take place, p. 369. 
REWARD—to the finder of property, p. 90. 
ROYAL TREASURY, p. 94. 

RULING POWER, p. 7. 
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SACRED LIBATION, p. 225. 

SALE, 

by a single owner when valid, p. 255. 

See ‘Alienation hj Father’ 

SAMANODAGAS, 

relation of, extends to the fourteenth degree, p. 325, 362. 

SAPINDAS, 

relation of, ceases with the seventh person, p. 325, 362. 

8A PRITEB UFDIIA , 

meaning of, p. 238. 

SCALES, p. 204. 

SCIENCE. 

gains of, p. 269. 

SEASONS, p. 186. 

SECURITY; 

to be taken for the satisfaction of the award, p. 37. 
in default of security the parties to be guarded, p. 36. 
SERVANTS, p. 88. 

SISTERS, 

marriage of, p. 288. 

unmarried participate after father's death,,p. 293. 
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SISTERS, 

that share is allotted the right of, to a quarter share discussed 
and the way shown how, p. 200, 291, 292. 

SLAVE, p. 87. 

SONS, 

twelve kinds, p. 305-G. 

their rights, p. 325. 

rights of posthumous, p. 84, 283. 

bom after father’s partition, p. 281, 282, 283. 

rights of disqualified, p. 375. 

SORCERY, p. 224. 

STRIDE AN A, 

defiuded, p. 377, 378, 379. 

daughters share the residue of their mother’s property after 
payment of her debts, p. 67, 266, 382. 
the heirs to, are .different according to the form of marriage 
ceremony, p. 381. 

of daughters first the unmarried next the married one, who 
is unprovided, lastly one who has a provision, p. 383. 
after daughters granddaughters in the female lino inherit, 
p. 382, 383. 

they share the allotments of their respective mothers, 
p. 384. 

but, if there be daughters, a trifle only is to be given to the 
granddaughters, p. 384. 

in default of granddaughters, the sons of daughters’ inherit, 
r . 384. 

after thorn the sons, p. 385. 

after sons, grandsons inherit, p. 387. 

next the husband and other heirs, p. 387. 

student, 

See ‘ Inheritance! 

SUBORNER, p. 160. 

SUIT, 

what suits are invalid, p. 85, 

«ertain suits improper between what parties, p. 86, 
all such suits admissible, though not creditable, p. 87. 
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SUIT, 

certain married -women may sue, p. 88. 
servants may sue for their own rights, p. 88. 

SUMMONS, 

to be served on him against whom the allegation is made, 

p. 11. 

who should not be summoned, p. 12. 
further exceptions, p. 12. 
who may be summoned, p. 12. 

those exempted may be summoned in certain instances, 
p. 13. 

SURETIES, 

persons prohibited to become surety, p. 118. 
three purposes for which surotiship is enjoined and the effect 
of each, p. 120. 

liability of the son of a surety, who goes abroad or die, 
p. 125. 

three fortnights’ time to bo allowed to the surety to produce 
the debtor, p. 126. 

if the debtor be not produced within that time the surety 
must pay, p. 126. 


enumeration of other tests for the ascertainment of guilt or 
innocence, p. 233. 

mode of ascertaining innocence, p. 233. 
tiino to bo allowed, p. 233. 

losing party to be subjected to fine and penalty, p. 234. 
amount of fine, p. 234. 

is to bo superseded to the penalty formerly denounced, 
p. 234. 

TESTIMONY, 

penalty for refusing to bear, p. 125. 

TITLE, 

is not complete without possession, p. G8, 
acceptance necessary, p. 7 e, 

V % 
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TITLE, 

acceptance of, is three-fold, p. 78. 
to land, incomplete without possession, p. 79. 
possession in some cases more weighty than a title, p. 78. 
the first acquirer not showing a title is punishable, p. 80. 
but to avoid the penalty, his son need only prove uninter¬ 
rupted, and his grandson hereditary succession, p. 81. 
the non-production of a title causes forfeiture to the sou and 
grandson of the first acquirer, but penalty also to the first 
acquirer, p. 81, 

the defendant dying, pending a claim against him, his son 
must prove his title, possession not being sufficient, p. 82. 
because tho plea of possession would not have availed the 
original defendant, p. 82. 

TRIAL—to be bond fide, p. 47. 

' TROVE, 

property to be restored to the owner, p. 89. 
reason for declaring this rule, p. 89. • 

period for which trove property should be kept in deposit, 
p. 90. 

deductions to be made after certain periods, p. 90. 
reward to the finder, p. 90. 

period of limitation defined, not to annul the owner’s right, 
but to authorize the king to uso the property, p. 90. 
law relative to hidden treasure, p. 91. 
exposition of the preceding text, p. 92. 

treasure to be restored to the owner after certain deductions, 

p. 93. 

the king must restore to his subjects property plundered 
from them, p. 93. 
neglect also culpable, p. 94. 

if plundered property be not recovered, its amount must bo 
paid from the royal treasury, p. 94. 

TUTOR, p. 86. 

UNDIVIDED PROPERTY, p. 336. 

USURPATION, p. 70. 


INDEX. • 


XXIX 


Y 

VAISYA, p. 149. 

VANAPRASTHA, 

succession to property of, p. 367, 

\ • 

W 

WAGER, 

a wagering party being cast, must make good the fine and 
wager besides the claim, p. 46. 
wager may be by one party only, p. 46. 
in which case he alone is responsible for it, p. 46. 
each party responsible for his own wager, p. 47. 

WIDOW, 

See ‘ Inheritance.' 

,, ‘ Maintenance' 

WIFE, 

the wife shares like a son, p. 260. 

the wives of disqualified persons must be maintained, unless 
unchaste, p. 377. 

WITNESS, 

may bo by seeing or hearing, and may bo either made or not 
made, p. 141. 

eleven classes of, five made and six not made, p. 141. 
definition of made witnesses, p. 141. 
definition of witnesses not made, p. 142. 
qualifications and number of, p. 142. 
explanation of the preceding text, p. 143. 
incompetent witnesses are of five descriptions, p. 144. 
reasons of ineompetency, p. 144. 

those who are incompetent by reason of interdict, p. 144. 
by reason of delinquency, p. 144. 
by reason of contradiction, p. 144. 
by reason of self-appointment, p. 145. 
by reason of intervening decease, p. 115. 
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WITNESS, 

exception in cases of evidence after claimant’s decease, 
p. 145. 

other incompetent witnesses enumerated, p. 146. 
explanation of the terms of incompotoncy, p. 146. 
the text includes other incompetent witnesses formerly pro¬ 
hibited, p. 147. 

exception as to the number of, p. 147. 
exception as to the qualifications of, p. 147. 
definition of offences, p. 148. 

witnesses being found incompetent, recourse may be had to 
other means of proof, p. 150. 

Superior respectability prevails over superior numbers, p. 153. 
application of a former text, p. 154. 

where a claimant’s witnesses depose against his claim, lie may 
adduce others to confute their evidence, p. 155. 
objection replied to, p. 155. 
contradiction punishable, p. 164. 
tampering with witnesses prohibited, p. 164. 
standing mute, and deposing falsely, enjoined in favor cm vikv, 
p. 164. 

expiation to be performed in such cases, p. 165. 
objection noticed, p, 166. 
and replied to, p. 166. 

in this instauco tlio graver offence is removed, though the 
slighter one remains, p. 166. 

expiation not incumbent on casual false witnesses, p. 166. 
WOMAN’S PROPERT Y, 

See ‘ Stridhana’ 

WORSHIP, p. 196, 199. 

WRITTEN PROOF, 

general definition of, p. 167. 

rule respecting an instrument prepared by others, p. 167. 
a contract may be binding without a writing, p. 168. 
distinguishing marks to he insisted in a writing, p. 1G8, 
the obligor should subscribe the writing, p. 163. 
the writucsses also should subscribe, p. 163. 
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rule to be observed where the parties and tlieir witnesses arc 
ignorant of the art of writing, p. 169. 
of a writing executed by the party himself, p. 170. 
made in which it should be drawn out, p. 171. 
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